
1. General

The employment contract cannot be equat-
ed with gainful employment, neither can a 
mandate be regarded as identical with a self-
employed activity; this is because the dis-
tinction in civil law and social insurance law 
is based on different criteria. The distinction 
between the employment contract and man-
date in civil law is governed by the wording 
of the contract and the intention of the par-
ties; for social insurance law purposes, on 
the other hand, the economic circumstances 
in each particular case are the only relevant 
factor underlying the distinction between 
gainful employment and self-employment. 

2. Distinction in civil law

The individual employment contract is char-
acterized by the following four features: 

1) Performance of work
2) �Incorporation into a third party employ-

ment organization 
3) Long-term relationship in private law
4) Remuneration for work performed

On the basis of these features, a distinction 
must be made between the employment 
contract and other contracts in private law 
which also relate to the performance of 
work. 

On the other hand, according to a mandate 
agreement, the agent is committed by 
contract to perform a particular transaction 
or a service in the interest and according  
to the intent of the principal, the agent be-
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ing free to allocate his own time at his own 
discretion. 

The key feature of the distinction between 
the employment contract and the mandate 
is the extent of the dependence or the 
relationship of subordination in law. This 
means legal subordination from the person-
al, time-related and organizational angles. 
However, not every right to give instructions 
and exercise control establishes an employ-
ment contract. In fact, it must extend beyond 
the limited right to give instructions and the 
obligation of accountability under the law on 
mandates. One pointer to an employment 
contract may be an extended contract term, 
but not on the other hand the amount of the 
remuneration, which does, however, enable 
conclusions to be reached as to the concor-
dant intent of the parties. Other pointers to 
the existence of an employment contract 
are the absence of any economic risk on the 
part of the employee and his economic de-
pendence, the provision of materials for use 
by him and the payment of expenses by the 
employer, as well an agreed period of notice. 
In practice, if in doubt, the courts give pre-
cedence to the employment contract. 

3. Distinction in social insurance law

3.1 Economic circumstances
The question as to whether gainful or self-
employed activities exist in a particular case 
is not resolved primarily on the basis of the 
legal nature of the contractual relationship 
between the parties. On the contrary, the 
economic circumstances are the determin-
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The theoretically clear distinction between 
an employment contract and a mandate 
causes frequent difficulties and unpleasant 
surprises in practice. This is because the 
qualification of an employment contract/
mandate or that of gainful employment and 
self-employed activity may differ in civil law 
and for social insurance law purposes. A 
business relationship which is designated by 
the parties as a mandate (e.g. a consultancy 
mandate) placed with a self-employed per-
son and treated as such may – e.g. on the 
occasion of a AHV (Pension and Survivors 
Insurance) audit – be requalified as a gainful 
employment activity. Such requalification, 
which may even be retroactive, can under 
certain circumstances generate substantial 
costs (of a contractual nature and/or in 
social insurance law) for the principal or for 
the employer. This article deals with the 
issue of delimitation referred to above and 
shows the criteria which must be respected 
to avoid the accompanying risks.
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ing factor. Relationships in civil law may  
at best give some points of reference  
for the qualification in social insurance law 
without, however, being the decisive factor. 
In general, a person who is dependent upon 
an employer in the managerial sense or  
for the purpose of the organization of work 
and who does not bear any specific entre-
preneurial risk must be regarded as being in 
gainful employment. 

However, these principles alone do not yet 
lead on to the definition of any uniform and 
broadly applicable solutions. The diversity  
of the situations encountered in economic 
life is such that an individual assessment of 
the position of a person in employment 
must be made for social contribution law 
purposes in the light of all the circumstances 
of the particular case. 

3.2 Criteria for the distinction
Pointers to self-employed activity are: 
– �Own business 
– �Own business premises
– �Own or hired resources (office infra-

structure, tools, machinery)
– �Materials procured for own account
– �Billing in own name
– �Debt collection risk
– �Employment of personnel
– �Authority to take decisions (no reporting 

obligation)
– �Activity for several principals
– �Own investments 
– �Own procurement of mandates

Pointers to gainful employment activity are: 
– �A relationship of subordination (depen-

dence on instructions from the personal, 
time-related and organizational angles)

– �Incorporation into a third party’s work or-
ganization

– �Acting in the name and for the account of 
third parties

– �Working materials provided by the 
employer

– �Obligation of presence, fixed working 
hours

– �Activity for only one employer/principal
– �Entitlement to paid holidays
– �Entitlement to continued salary payments 

during absence
– �Regular salary payments

4. Relevance of the correct 
distinction

If, for example, a dispute occurs in civil law 
and a court qualifies as an employment rela-
tionship a contractual situation which the 
parties regarded or “experienced” as a man-
date and not as an employment relationship, 
the employer will be required to compensate 
the employee in civil law for additional 
hours/overtime and holidays and e. g. in the 
event of unfair dismissal. From the angle  
of social insurance law, a principal or an em-
ployer may be confronted with substantial 
claims for subsequent payments if, e.g. on 
the occasion of an AHV or UVG (accident 
insurance) audit, the activity of an agent is 
deemed to be in gainful employment instead. 
Such a requalification cannot be ruled out 
even if the supposed agent had been treated 
for a number of years as self-employed for 
social insurance purposes. The “principal” 
who is requalified as an employer may, de-
pending on the circumstance, have to settle 
after the event, both the employer’s and the 
employee’s contributions to AHV, IV etc., 
together with accident insurance and occu-
pational benefits, in respect of the fees 
which may have been paid for several years. 
In principle, the employer can require the 
employee to repay the employee’s contribu-
tions. But the employer bears the debt 
collection risk. Because the obligation to 
qualify the contractual relationship rests in 
principle with the principal or with the em-
ployer, the possibility cannot be ruled out 
that a court may also require such persons 
to pay the employee’s contributions. 

It is therefore advisable, especially for social 
insurance law purposes, to compare the 
features defining self-employment and gain-
ful employment set out in section 3.2 above. 
Depending on which features prevail, the 
activity will have to be reported to the 
appropriate authorities as either an employ-
ment relationship or as self-employment. 

Ernst & Young

Assurance | Tax | Legal | Transactions | Advisory

Contacts Legal 

Basel: Thomas Bauer  
thomas.bauer@ch.ey.com 

Berne: Daniel Bachmann  
daniel.bachmann@ch.ey.com 

Geneva: Olivier Dunant  
olivier.dunant@ch.ey.com 

Zurich: René Schwarzenbach  
rene.schwarzenbach@ch.ey.com

www.ey.com/ch/legal

© 2009 Ernst & Young Ltd. 
All Rights Reserved.

Note: 
The Legal News provides an overview of new legal develop-  
ments. The content does not represent any legal advice.

Ernst & Young is a global leader in 
assurance, tax, transaction and advisory 
services. Worldwide, our 135,000 people 
are united by our shared values and an 
unwavering commitment to quality. In 
Switzerland, Ernst & Young is a leading 
auditing and advisory services firm 
and provider of tax and legal as well as 
transaction and accounting services. 
Our 1900 people generated revenues of 
over CHF 563 million in the financial year 
2007 / 08. We make a difference by helping 
our people, our clients and our wider 
communities achieve potential. For more 
information, please visit www.ey.com/ch.

Ernst & Young refers to the global organization 
of member firms of Ernst & Young Global 
Limited, each of which is a separate legal 
entity. Ernst & Young Global Limited, UK, 
does not provide services to clients.

 

Imprint

Legal News
Electronic publication in German, French  
and English 

Designed and produced by
Ernst & Young Ltd 
Corporate Communications & Marketing 
P.O. Box  
8022 Zürich

Subscriptions / address changes
www.ey.com/ch/newsletter


