








The amount of taxes computed on the basis
of the expenditures must not be less than
the amount of taxes which would be due on
certain income items, i.e. all Swiss source in-
come and such foreign source income for
which the tax payer claims partial or total
relief from foreign taxes at source under an
applicable tax treaty concluded by Switzer-
land.

Foreign source income for which no tax trea-
ty relief is claimed, remain outside of the
scope of lump sum taxation.

What is the impact of the vote in Zurich?
The vote only has an impact at a cantonal
level, not at a federal level. In other words,
the lump sum tax payer may continue with
this method of assessment of tax at a feder-
al level.

The tax payer may also have additional op-
tions to:

» change his/her residence to another
Swiss canton which has maintained the
option of lump sum taxation;

» restructure his/her assets and, in particu-
lar, the stream of income, with particular
care given to foreign trust distributions.

Professional advice might be precious when
assessing the abovementioned options.

The future of lump sum taxation remains un-
certain; some Swiss cantons have indicated
political trends towards abolition. Other
Swiss cantons confirm their willingness to
maintain this modality of taxation.

As client adviser, we will accompany the cli-
ent when assessing any changes in his/her
personal assets and monitor the Swiss tax
landscape in order to inform our clients on
any new trends and/or changes.

Decision of the Swiss Federal Court

2A.660/2006

Eduard Maibach, Senior, Corporate Tax Services; eduard.maibach@ch.ey.com

Facts

On May 11, 1999, the bank A AG (A AG)
announced call options on transferable
shares of B AG (hereinafter “B options™).
Fifty of these "B options” entitle to buy a
transferable share of B AG at a certain price
during a roughly one-year exertion period.
At the beginning of 2000, A AG held
23,050 transferable shares of B AG for
the purpose of hedging of the outstanding
"B options".

On 10.2.2000, B AG sold 20,000 treasury
shares on the stock market at a price of
CHF 2,050 each. On 10.2.2000, A AG pur-
chased 20,000 shares off-market at the
same price as those of B AG (CHF 2,050).

In addition, B AG purchased one million
"B options” on the same day at a price of
CHF 10.80 each and sold these back to

A AG on 28.2.2000 for CHF 10.40 each
instead of exercising the option. On the
same day (28.2.2000), B AG purchased
20,000 treasury shares of A AG at a price
of CHF 2,070 each in view of an additional
capital reduction. B AG deducted the with-
holding tax of 35% (CHF 14,140,000)
from the purchase price (CHF
40,400,000) and shifted it to A AG.

The Swiss Federal Tax Administration
(SFTA) rejected the possibility of A AG to
claim back the withholding tax due to the
fact that the transaction was considered as
tax evasion scheme. This was confirmed by
the Swiss Federal Court.

Arguments of the Swiss Federal Court
The Swiss Federal Court considered the
claim of A AG regarding the refund of the
withholding tax by means of various crite-
ria, emphasizing on the beneficial owner-
ship of A AG with regard to the assets gen-
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erating the taxable income. In addition, the
Swiss Federal Court considered whether tax
evasion was given whereby refund of the
withholding tax would not be possible. The
Swiss Federal Court denied refund of the
withholding tax on the following basis:

Beneficial ownership

A corporate body has a claim to ask for re-
fund of the withholding tax if it had its stat-
utory domicile in Switzerland at payment
date (Art.24 Para.2 SWTA), properly re-
corded the taxable income subject to with-
holding tax (Art.25 Para.1 SWTA), and
possessed beneficial ownership of the as-
sets generating taxable income at maturity
date (Art.21 Para.1 Let.a SWTA). A AG
met the first two criteria, but the beneficial
ownership of the assets generating taxable
income was disputed.

According to the Swiss Federal Court, the
purchase of treasury shares creates the
peculiarity that the assets generating the
taxable income basically no longer belong
to the beneficiary at maturity date of the
taxable yield.

If a company acquires treasury stock for
purposes of capital reduction, the seller of
the ownership rights is the beneficial owner
according to the Swiss tax practice. The cor-
responding earning in terms of a liquidation
dividend is subject to taxation. The decisive
factor is whether the seller of the ownership
rights actually obtains and can keep the net
earnings. The right to use should specifical-
ly be rejected if an official transfer obliga-
tion exists for the net earnings.

In the case at hand, the Swiss Federal Court
decided that A AG was the beneficial owner
of the assets generating the taxable income
at the maturity date of the taxable yield in
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accordance with Art.21 Para.1 Let. a SWTA
and that, given circumstances, A AG is basi-
cally entitled to claim for refund despite the
short holding time (18 days). The fact that
the shares were overlaid by a call option has
no impact, as the owner with the call option
retains the beneficial ownership of the as-
sets charged with options until the benefi-
ciary exercises his right to buy.

Tax evasion

Tax evasion is basically assumed according
to the jurisdiction of the Swiss Federal Court
if (@) alegal structuring of the transaction
appears to be unusual, improper, or strange,
or in any case completely inappropriate

for the financial situation, (b) the unusual
structuring was chosen for the purpose of
saving taxes which would be due in case

of a correct ordering of the affairs, and (c)
the chosen unusual structuring would effec-
tively lead to considerable tax savings, if the
tax authority accepted it. Whether these re-
quirements are met need to be determined
based on the actual circumstances of each
specific case. If the requirements for tax
evasion are met, the legal structuring which
would have been appropriate in order to
achieve the desired economic goal would be
considered for taxation purposes. If these
criteria apply, refund of the withholding tax
in accordance with Art.21 Para.2 SWTA is
not possible.

It is the view of the Swiss Federal Court that
tax evasion occurred on the level of B AG, as
it avoided taxation through the improperly
chosen, unusual legal structuring of the
transaction. The Swiss Federal Court argued
that, in an overall view of the business trans-
action, especially the combination of sale
and buyback of the shares on the one hand
and the sale and buyback of call options on
the other hand, it is obvious that the 20,000
transferable shares of B AG in dispute would
have been exempt from the latent withhold-
ing tax burden by putting them temporarily
to A AG and reacquiring them again within a
very short period of time.

In this regard, the Swiss Federal Court
further stated that the refund of the with-
holding tax by A AG can, however, only

be refused if A AG participated in the legal
structuring of the transaction which was set
up by B AG or at least had knowledge of the

respective circumstances. The examination
of the decisive factors must be undertaken
through an overall view of the business
transaction, as an isolated evaluation can-
not do justice to the actual facts when the
factual and temporal relationship between
the various legal transactions is so obvious.

B AG accepted consulting services from

A AG as regards the capital reduction,
which leads to the conclusion that A AG had
knowledge of all the transactions. Further-
more, there is little indication that A AG

would have concluded the option business
without knowing the background of this op-
eration. In addition, a 100% coverage of the
option business like A AG immediately exe-
cuted is not required or usual. Following
these arguments, it is obvious to the Swiss
Federal Court that an overall appraisal of
the business transaction reveals that A AG
had knowledge of the legal form, even if it
did not actually participate, i.e. the refund
of the withholding tax must be rejected due
to tax evasion scheme.

Transition to the capital contribution principle

Gabriela Schwyter, Senior, Certified Tax Expert, Corporate Tax; gabriela.schwyter@ch.ey.com

The capital contribution principle was
introduced during the course of the
corporate tax reform Il. It will go into
effect on January 1, 2011, and
applies to capital contributions, share
premiums, and supplementary
benefits provided after December 31,
1996. Even though it does not go
into effect for another two years,

we should consider what preparation
measures should be implemented

in this regard now. The capital contri-
bution principle constitutes a break
from the par value principle and is
linked to major systematic changes.
The new regulation offers particular
advantages in international trans-
actions and does not conflict with the
planned revision of the Corporate and
Accounting Act.

Applicable law: the par value principle
According to the par value principle as it ap-
plies today, every repayment of equity capi-
tal not constituting a repayment of paid-up
nominal capital is subject to the income or
withholding tax.

The new capital contribution principle
According to nArt.20 Para 3 FDTA (Federal
Direct Tax Act), nArt.7b THA (Tax Harmon-
ization Act) and nArt.5 Para 1% WTA
(Witholding Tax Act), the repayment of
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contributions, share premiums, and supple-
mentary benefits paid by holders of owner-
ship rights after December 31, 1996, will
now be treated the same as repayment of
nominal capital.

The capital contribution principle will go into
effect on January 1, 2011, and will super-
sede the par value principle which previous-
ly applied to the withholding tax and income
tax. For income tax purposes, the new regu-
lation will be introduced on both the federal
and the cantonal level (the THA maintains

a minimum standard) . Some cantons have
already introduced the capital contribution
principle today.

The term “‘capital contribution”

According to a message to the Corporate Tax
Reform Act Il, the term “capital contribution”
includes, besides share premium and supple-
mentary benefits, also waivers by sharehold-
ers, as long as the shareholder’s decision can
be traced back to their capacity as share-
holders and the debt waiver did not occur in
the course of a financial restructuring, dur-
ing which third parties generally also waive
their debts. Whether hidden capital contribu-
tions for income tax purposes will also be
treated in a privileged manner remains to be
seen in practice.



Requirement of a separate disclosure in
the balance sheet

According to the wording of nArt.5 Para 1°
WTA, capital contributions must be shown
separately in the balance sheet and the
company must report every movement in
this account to the Swiss Federal Tax Ad-
ministration. Although a corresponding pro-
vision is missing in the FDTA and the THA,
one may not renounce such disclosure and/
or reporting, as the wording in the WTA is
very clear. In addition, it should be noted
that only capital contributions made after
1997 can be repaid tax-free. This means
that capital contributions made before
December 31, 1996, cannot be paid back
tax-free even if they are clearly shown to be
capital contributions of holders of owner-
ship rights.

It is therefore advisable to undertake a clear
allocation of reserves as soon as possible. In
addition, the privileged capital contributions
made after December 31, 1996, should

be well documented in view of the burden of
proof, which lies with the taxpayer.

International aspects

The capital contribution principle has a
particularly positive effect for Switzerland
as a tax location for foreign investment ac-
tivities. Because of the currently applicable
par value principle, if foreign investors want
to invest in a Swiss corporation, only the
nominal capital can be paid back from Swit-
zerland to a foreign country without being

subject to withholding tax. As a rule, howev-
er, the repatriation of capital contributions,
etc., is subject to the withholding tax of
35%. In some circumstances, a double taxa-
tion agreement can be applied in such cas-
es, but usually a non-refundable withhold-
ing tax remains which cannot be credited
against taxes in the other contracting state.
Therefore, a definitive tax burden results.
Starting in 2011, with the introduction of
the capital contribution principle, capital
contributions, etc., can be returned to for-
eign countries free of withholding tax with-
out having to draw upon a double taxation
agreement at all.

In addition, the Swiss Federal Tax Adminis-
tration takes the position under the current-
ly valid par value principle that the reserves
being transferred in the course of an immi-
gration from a foreign country to Switzer-
land cannot be returned free of withholding
tax. After introduction of the capital contri-
bution principle, the immigration of foreign
companies should qualify as a contribution
in terms of nArt.5 Para 1% WTA from a
withholding tax perspective. No allocation
to a separate account should be necessary,
as the disclosure requirements in the bal-
ance sheet will be based on foreign law.

Transposition (“'Transponierung’)

Under the applicable par value principle, the
tax consequences of transposition can be
avoided by means of the so-called share
premium solution. According to this, it is
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possible to contribute a participation to a
self-owned company at a value above the
nominal value of the ownership rights con-
tributed without paying income tax as long
as the excess value is credited to a reserve
account. The introduction of the capital
contribution principle raises the question of
whether the share premium solution will
still be applicable in the future. Disagree-
ment characterizes the relevant literature
and the practice will have to show whether
the share premium solution can still be per-
mitted through - for example - an allocation
of the excess value to the non-privileged
reserve.

The capital contribution principle in the
context of the revision of the Corporate
and Accounting Act

Until now, the question of the admissibility
of dividends from share premium was dis-
puted. The draft of the revision of the Cor-
porate and Accounting Act now allows for
contributions and supplementary benefits
provided by holders of ownership rights to
be allocated to a special capital reserve
fund. According to the debriefing, this capi-
tal reserve fund can be returned to the
shareholder by means of a capital reduction
procedure. This means, however, that the
formal requirements for a capital reduction,
like public registration, an audit report, and
three calls to creditors, must be met. This
constitutes a complicating limitation of the
capital contribution principle.



Taxation of real estate pools - what does the future hold?

Hanspeter Saner, Partner; hanspeter.saner@ch.ey.com

Conradin Mosimann, Senior; conradin.mosimann@ch.ey.com

Since the Federal Act on Collective
Investment Schemes (CISA) of
January 1, 2007, the establishment
of real estate pools hinges on

the question of whether a real estate
investment fund or a real estate
company is the better legal form.
Under current law, the total tax bur-
den and the regulatory requirements
must be considered. In other words:
anyone who creates a real estate
investment fund benefits from the
lower tax burden in exchange for
accepting a large number of requla-
tions. Real estate investment

funds with direct real estate
property in Switzerland have been
unable to succeed during the last two
years despite attractive tax laws.
Currently, only approx. 30 real estate
investment funds exist. In contrast,
the overwhelming number of compa-
nies decide on a real estate company
and consciously accept an economic
double tax burden on distributed re-
turns. At this time, measures for re-
solving this dilemma in the future are
being discussed.

Current taxation of real estate invest-
ment funds and companies

For purposes of direct taxation, real estate
companies are generally taxed like all other
corporations. The effective tax burden on
the company level amounts to an average
of 20% for companies active in multiple can-
tons. In addition, dividend distributions to
private shareholders are subject to the in-
come tax at the level of the shareholder.
The economic double tax burden on distrib-
uted earnings may be alleviated by partial
taxation of dividends; however, its main fea-
tures continue to exist. The distributed re-
turns are correspondingly subject to a total
tax burden of more than 52% (without par-
tial taxation) or of about 38% (with partial
taxation).

In contrast to this, distributed returns from
funds with direct real estate property are
not subject to taxation at two levels. The
earnings derived from direct real estate
property are taxed on the level of the fund
and can be distributed to shareholders free
of taxation. All other earnings are directly
apportioned to the shareholder and are
"only" subject to the income tax at share-
holder’s level. In addition, real estate invest-
ment funds benefit from a reduced tax rate
for the direct federal tax (4.25% instead

of 8.5%) . Cantonal tax laws follow different
regulations in regard to the tax rate. The
effective tax burden on the earnings derived
from direct real estate property amounts to
approx. 15% in intercantonal situations.
Unlike in the case of real estate companies,
strict regulatory provisions apply to funds,
which strongly limit development opportu-
nities.
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A view to the future

At this time, various suggestions for organ-
izing real estate pools more appealingly are
under discussion. The goal of equal treat-
ment for funds with direct and indirect real
estate property is being sought as part of
CISA revision. The real estate investment
funds task force of the Swiss Funds Associa-
tion (SFA) is therefore recommending
equalization of the taxation of real estate in-
vestment funds with direct property and real
estate companies. Also for real estate com-
panies, earnings derived from real estate
property should be taxed only on the com-
pany level. According to this, dividend distri-
butions to shareholders would be exempt
from the income tax. This measure would
make the taxation of real estate companies
similarly appealing as that of real estate in-
vestment funds. In addition, the tax draw-
backs compared to European Real Estate In-
vestment Trusts could be removed in this
way.

Above all, regulatory conditions would have
to be liberalized in order to leverage real es-
tate investment funds in Switzerland. The
real estate investment funds task force of
the SFA has apparently suggested corre-
sponding measures to the “Financial Center
Dialogue Steering Committee STAFI,” which
are now to undergo in-depth examination.
The concrete measures have not yet been
made in public. In principle, however, the
regulatory conditions are to be relaxed.

It would benefit the real estate industry if
the taxation of real estate companies were
adjusted on the one hand, and the reqgulato-
ry conditions for real estate investment
funds were liberalized on the other. In this
way, appropriate investment vehicles would
be available for various situations. The cor-
responding development is still in the begin-
ning stages at this point in time, however,
and it remains to be seen whether and when
the legislature will actually implement such
measures.



Intragroup management and other support services -

transfer pricing issues

Ulrike Wolff, German Attorney-at-Law, LL.M., M.R.F., Manager, Transfer Pricing; ulrike.wolff@ch.ey.com

In today’s business environment

it is common for multinational
enterprises (“MNE") to support their
foreign-based operating affiliates

by providing management and other
central services. Tax authorities

have increasingly been focusing

on the fees for such services during
tax audits.

By the provision of central services in areas
such as finance, controlling, tax, legal, HR or
IT, MNEs seek to utilize synergies and econo-
mies of scale. The designation of a special-
ized role in form of central service provider
allows MNEs to employ highly qualified pro-
fessionals ensuring efficient and reliable ser-
vices and processes. From a transfer pricing
point of view, tax regulations require tax
payers to conduct such cross-border trans-
actions at “arm’s length”, i.e. the service fee
needs to reflect a market price as if the par-
ties had been unrelated. Otherwise, local tax
authorities may adjust the taxable income of
the local subsidiary receiving the service,
which often results in increasing taxes and
interest payments. In addition, the interna-
tional transfer pricing environment has be-
come more complicated with an increasing
number of countries having introduced and/
or updated their transfer pricing regime and
documentation requirements.

For that reason, the transfer pricing of intra-
group services has become a major risk for
MNEs because tax authorities are paying
more attention to the nature of and charges
for such services, and in comparison to the
sale of tangibles, due to the specific nature
of service transaction it is more difficult to
ascertain whether the services were actually
rendered. Another reason that transfer pric-
ing of intragroup services has become a
major issue is that many taxpayers are still
neglecting in keeping sufficient records to
support the actual provision of a service
and, if applicable, fulfill their documentation
obligations.

In matters of transfer pricing most countries
follow the rules as proposed by the OECD in
the “Transfer Pricing Guidelines for Multina-
tional Enterprises and Tax Administrations”
in 1995 ("“OECD Guidelines"). Accordingly,
two basic criteria need to be observed for
the service charge to be generally accepted.
Usually the key issue for the taxpayer is to
provide specific examples of the services
rendered in any year.

First, the service needs in fact to have been
rendered, i.e. to provide the service recipi-
ent with an economic or commercial value.
This is not given, e.qg., if a third party would
not have been willing to pay for the service
or the service recipient is already perform-
ing the activity itself either in-house or via
another service provider (“duplication of
services"). Another consideration is that
the activity is undertaken in the interest or
for the benefit of the shareholder (e.g. ful-
fillment of reporting requirements of the
parent company including the consolidation
of reports; raising funds for the acquisition
of participations of the shareholder). The
second basic criterion is that the determina-
tion of the service charge needs to comply
with the arm’s length principle.

Regarding the pricing of intragroup services
usually two transfer pricing methods are ap-
plied, the Comparable Uncontrolled Price
Method (“CUP" method) or the Cost Plus
Method. Though the CUP method is the
most preferred transfer pricing method by
most tax authorities, in practice, it is not
likely to be appropriate in case of a service
fee. Due to the nature of intragroup servic-
es, there will be hardly sufficient reliable
internal or external comparable data of ser-
vice charges between or with unrelated par-
ties available. For this reason, the Cost Plus

Method is mostly used in practice for the de-

termination of a service fee for intragroup
services. Common issues under scrutinity in
tax audits with the application of the Cost
Plus Method are the determination of the
cost base, the allocation keys applied where
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services are rendered to more than one sub-
sidiary and the amount of mark-up on costs.

An important point is that there are no so-
called thumb rules, in particular since local
transfer pricing regulations usually do not
provide for specific rules concerning the al-
location keys and mark-up on costs (“safe
harbor mark-ups") to be applied, either
through regulatory guidance or as a matter
of administrative practice. Moreover, docu-
mentation requlations often require taxpay-
ers to proof that the determination of the
service fee including allocation keys and
mark-ups used are at arm’s length. There-
fore, taxpayer should consider to keep a da-
tabase search as part of their transfer pric-
ing records justifying the mark-up on costs
applied. These database searches should be
reqgularly updated to comply with contempo-
raneous documentation requirements where
applicable.

Since 1995, Ernst & Young has surveyed
multinational enterprises on international
tax matters with special emphasis on trans-
fer pricing which continues to be the num-
ber one international tax issue of interest to
them. According to the 2007-2008 survey,
though Switzerland has not enacted any
documentation requirements yet, 100% of
Swiss parent respondents considered a
transfer pricing audit likely in the following
two years. The 2007-2008 survey showed
further that intercompany services have re-
placed tangible goods transactions as the
most common type of transaction subject to
audits. Moreover, 54% of the Swiss parent
respondents answered that the tax audit re-
sulted in transfer pricing adjustments.
Therefore, Swiss MNEs should be aware of
the increasing risk of a tax audit in the field
of management and other support services
and therefore should keep appropriate docu-
ments to support the arm’s length nature of
the fees for such services as well as to fulfill
their document requirements, where appli-
cable.
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Brief overview of new legislation introduced by Swiss French-speaking

cantons (Romandie)

Authors listed at the end of the article

Canton of Vaud

On February 8, 2009, the inhabitants of
Vaud accepted by a large majority the fol-
lowing modifications to their cantonal law
(L) and communal law (LICom) with ret-
roactive effect as of January 1, 2009:

Taxation of individuals

Compared to other Swiss cantons, the tax
burden in Vaud is low for people with low
incomes but relatively high for those with
average incomes. As a result, two main
changes were made to endeavor to correct
this situation: i) a new tax allowance for
married couples and single-parent families
was introduced (CHF 1,300 per couple plus
CHF 1,000 per child up to an income of
CHF 116,000, then tapering amounts) and
i) the allowance for childcare costs was
increased from the current amount of

CHF 1,300 to CHF 3,500 per child.

In addition to these modifications, the can-
ton of Vaud introduced a tax barrier mecha-
nism in order to respect Federal Constitu-
tion that prohibits confiscatory tax (the
simultaneous excessive addition of income
tax and tax on net wealth which has a de-
spoiling effect on the taxpayer). The aim is
to reduce the tax burden by a mechanism
whereby taxpayers do not have to use their
assets to pay tax on net wealth. To achieve
this, the simultaneous addition of cantonal
and communal tax on income and net
wealth is limited to a maximum of 60% of
net Vaud income (before the direct federal
tax is taken into account). It should be not-
ed that, if there is no or insufficient income,
Vaud law specifies that a minimum theoreti-
cal income of 1% of net wealth should be
taken into account for calculating the 60%
maximum tax.

Corporate Tax Reform Il

The canton of Vaud adapted its cantonal law
to the Federal Corporate Tax Reform Il as
follows:

> Alleviation of economic double taxation by
reducing tax on yield from participating
interests for individual shareholders hold-
ing at least 10% of a company's share cap-
ital: yield from participating interests part
of private assets will be taxed to the ex-
tent of 70% and yield from participating
interests part of commercial assets to
the extent of 60%. We point out that these
alleviations are less than those imple-
mented on federal level (respectively 60%
and 50%) . It should be noted that the
canton of Vaud, just as the Confederation,
has mitigated the effects of economic
double taxation by reducing the tax base
and not the tax rate. In addition, Vaud
law does not exclude yield from participat-
ing interests in legal entities with their
head office outside Switzerland.

» Reduction of capital tax by crediting it
against tax on profit. In this way, when
profit tax equals or exceeds capital tax the
latter is not due. It should be noted that
this alleviation does not apply to holding
companies.

> Inscription in Vaud law of the practice pre-
vailing since 2007, which widens the con-
cept of capital re-investment enabling de-
ferred tax on the profit derived from the
sale of an asset. It is no longer necessary
for the replacement purchase (re-invest-
ment) to serve the same purpose in the
business as the asset that was sold. How-
ever, re-investment in a movable asset is,
in principle, not authorized.

» Deferred tax on “hidden reserves" linked
to gains from immovable property made
on the liguidation of a business operated
in the form of a general partnership
(SNC - société en nom collectif) or sole
proprietorship (RI - raison individuelle),
and the transfer of immovable property
held as business assets to privately
held assets, enables tax on profit to be
deferred up to the time of their effective
realization.
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» Tax exemption for refunds of paid-in re-
serves (“agios") if share capital was paid
up by a shareholder at above par and the
company recorded this paid-in reserve in a
special account.

» Reduced tax on liquidation gains realized
when self-employed persons aged 55
years definitively cease gainful activity.
These gains will be taxed separately from
other income at a preferential rate. Any
pension fund withdrawals will also be tax
deductible.

Canton of Geneva

Corporate Tax Reform Il - Application of a
partial tax rate on dividends

The application of the Corporate Tax Re-
form Il requires adjustment to cantonal law.
Federal legislation generally allows cantons
a 2-year transitory period (that is to say
until January 1, 2011) to harmonize their
cantonal law in respect to essential rules.
Thereafter, the federal provisions are direct-
ly applicable. Geneva legislation took into
account the compulsory adaptations, that
will not be examined further here, but also
partly took advantage of the leeway granted
by federal law.

As regards the possibility of alleviating eco-
nomic double taxation, the canton adopted
the same percentages as those of the LFID
(Federal law on direct federal tax - Loi fé-
dérale sur I'impét direct) . Distributed profit
derived from participating interests part of
private assets will, in fact, only be taxed to
the extent of 60%, and that derived from
participating interests part of commercial
assets to the extent of 50%. It should be
noted that this alleviation only applies to
qualifying participating interests (thatis to
say, representing at least 10% of share capi-
tal in a joint-stock company or a cooperative
company). The canton of Geneva, just as
the Confederation, will mitigate the effect
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of corporate tax by reducing the taxable
base, not by reducing the tax rate, the
method adopted in the canton of Zurich.

On the other hand it was judged untimely for
capital tax to be credited against profit tax
(art.30, para. 2 LHID (Federal law on the
harmonization of direct taxes - Loi fédérale
sur I'harmonisation des impéts directs) .

It should be noted that a bill (PL 10218) to
this effect is nonetheless pending and
scheduled for deliberation by the Grand
Conseil cantonal parliament on March 12,
2009. As for the wider application of the
reduction for participating interests, the
following modifications should be noted:

(i) reduction of the rate from 20% to 10%
of share capital, a participating interest of
at least 10% in profit and reserves of anoth-
er company, holding of a participating inter-
est representing a market value of at least
one million francs; (ii) in the case of profit
in capital, if the participating interest falls
below 10% following partial disposal, the
reduction can only be granted on each sub-
sequent profit from disposal if the market
value of the participating interests at the
end of the fiscal period preceding the dis-
posal was at least one million francs.

In addition to the aforesaid optional mea-
sures, the canton harmonized its cantonal
laws taking into account the major elements
specified by the Corporate Tax Reform II.
The cantonal law relating to this (10247)
was adopted by the Grand Conseil cantonal
parliament on October 10, 2008. It is to be
put for compulsory referendum scheduled
for May 17, 2009.

New LPGIP

The LPGIP (10039) (Law relating to the
collection and guarantees of taxes on natu-
ral persons and legal entities - Loi relative a
la perception et aux garanties des impéts
des personnes physiques et des personnes
morales) came into force on January 1,
2009.

The law essentially introduces:

» asystem for the provisional collection of
taxes with interest on tax instalments in
favor of the taxpayer or the canton. It also
eliminates the 3% fine formerly payable in
the case of late instalment payment;

» adiscount granted in the case of early
payment;

» aclearly fixed general deadline for pay-
ment;

» the fixing of a unified rate for positive or
negative compensatory interest;

» the drawing-up of an intermediary and
final statement.

Various regulations linked to the law came
into force at the same time.

Taxation of gifts

The law modifying various tax laws, in partic-

ular taxation of gifts (fiscalité des donations
9863), came into force on January 1,
2009.

The law was enacted to adapt to the new
federal provisions of foundation law. It intro-
duces in particular:

> anincrease in the maximum percentage
deductible for qualifying gifts of 20% for
individuals and legal entities;

» exemption from all taxes on giftsto a
qualifying legal entity;

» exemption of qualifying legal entities
from registration fees in the case of the
acquisition of immovable property in-
tended to be used for public or cultural
purposes;

» exemption from the additional immov-
able property tax (1%) for immovable
property qualifying by their purpose.

Canton of Fribourg

At its session on September 5, 2008 the
Fribourg Grand Conseil cantonal parliament
adopted the law modifying the law on direct
cantonal taxes. There was no referendum
and it took effect on January 1, 2009.

The main modifications relating to the Cor-
porate Tax Reform Il concern the alleviation
of economic double taxation and measures
in favor of self-employed persons.

Unlike direct federal tax, income and profit
from the disposal of participating interests,
part of both private and business assets,

are only taxed to the extent of 50% on con-
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dition that the participating interests repre-
sent at least 10% of share capital in a joint
stock or cooperative company. For the dis-
posal of a participating interest to qualify
for partial taxation, it must have been held
for at least one year.

The canton of Fribourg also incorporated
into its law the federal provisions aiming to
mitigate the tax burden for self-employed
persons who definitively cease their gainful
activity and can present elements to justify
a deferral.

The other compulsory adaptations, in par-
ticular the tax exemption for refunds of paid-
in reserves (“agios"), must be made by
2011 at the very latest.

As regards gains on immovable property,
the Fribourg parliament extended by one
year (making a total of two years) the peri-
od, before or after, during which a taxpayer
can re-invest the gains realized on the sale
of his family dwelling in another family
dwelling and benefit from deferred tax.

Canton of Valais

The canton of Valais anticipated the adop-
tion of the Corporate Tax Reform Il by, in
particular, introducing in its legislation on
November 8, 2007, with effect from Janu-
ary 1, 2007, partial taxation on dividends.

Concerning income from participating inter-
ests part of business assets, the canton of
Valais complies with the direct federal tax
(IFD - impét fédéral direct) by taxing this
income to an extent of 50% when the partic-
ipating interests represent at least 10% of
the share capital of a joint-stock or coopera-
tive company. This partial tax on profits
from disposal is only granted if the partici-
pating interests continue to belong to the
taxpayer, general partnership or sole propri-
etorship for at least one year.

On the other hand, as regards the partial
tax on yield derived from participating
interests part of private assets, Valais has
adopted a specific transitory measure
under art.33d of its tax law. In fact, for the
2007 and 2008 fiscal periods, Valais legis-
lation provides for a reduction in the tax
rate of 50% for income from participating
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interests on condition that these are held in
joint-stock or cooperative companies that
have their head office in Switzerland and
the participating interests represent at least
10% of the share capital. As of January 1,
2009, the canton of Valais will come in line
with the IFD by taxing income from partici-
pating interests part of private assets to the
extent of 60%, regardless of whether the
participating interests are Swiss or foreign.

All compulsory adaptations to come in

line with federal provisions, including, in
particular, the refund of paid-in reserves
("agios") and the reduced tax burden for
self-employed persons who definitively
cease their gainful activity, came into force
on January 1, 2008.

However, the Valais Grand Conseil parlia-
ment did not judge it timely to credit capital
tax against tax on profit as al-lowed by

art. 30 of the federal law on the harmoniza-
tion of direct taxes (LHID - loi fédérale sur
I'harmonisation des imp6éts directs).

Canton of Jura

Not wishing to be an exception, the canton
is examining a bill to alleviate economic
double taxation. Subject to approval by the
Jura Grand Conseil parliament and the ref-
erendum timeframe, the new provisions of
Jura cantonal tax law will come into force
with retroactive effect on January 1, 2009.

There is no intention for the bill relating to
partial tax of dividends to go any further or
less far than the federal law of March 23,
2007. Yield from participating interests
part of business assets should therefore be
taxed to the extent of 50%.

In accordance with the IFD, partial tax on
profits from disposal should only be granted
if the participating interests continue to be-
long to the taxpayer, general partnership or
sole proprietorship for at least one year.

Yield from participating interests part of pri-

vate assets should be subject to the same
conditions except that it will probably be
taxed to the extent of 60%, as at the federal
tax level.

It would appear that the canton of Jura will

not introduce the measure crediting capital
tax against tax on profit. However, there is
question, apparently, of considerably reduc-
ing the level of capital tax.

We would also recall that the compulsory
rules of the Corporate Tax Reform Il must
come into force at the latest in 2011.

Canton of Neuchatel

The canton of Neuchéatel has not provided
for modifications in its tax legislation for
2009. A revision of the law on direct taxes
is, however, under preparation. No informa-
tion on the contents is available to date.
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Tax reform in Liechtenstein

Roger Krapf, Senior Manager, Corporate Tax; roger.krapf@ch.ey.com

With a bill on January 20, 2009,

the government opened the
consultation for new tax legislation in
Liechtenstein. The existing tax law
from the year 1961 will undergo
fundamental reform.

Liechtenstein’s tax legislation dates in large
part from the year 1961. It can no longer
cope with today's challenges. For this
reason, the government initiated a reform
process some time ago. A draft law was pub-
lished at the end of January. The govern-
ment plans to put the reform into effect
after a successful parliamentary process by
January 1, 2010.

Proportional rate

Today, corporate income tax in Liechten-
stein is levied on a progressive basis. The
tax rate varies between 7.5% and 20%,
where the taxes constitute deductible costs.
A new proportional rate of 12.5% is
planned. The taxes will no longer be deduct-
ible. On the other hand, a nominal interest
rate on equity capital of, for example, 3%
will be deductible. The actual tax rate
should fall between 10% and 11% in many
cases. The capital tax will be repealed and
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replaced by a minimum income tax of 4% of
the assessable capital.

Improvements for corporate bodies

The reform will be linked to a number of im-
provements in the taxation of corporate
bodies. Previously unknown asset replace-
ment scheme will be introduced on the ba-
sis of Swiss practice. Taxation regulations
for reorganizations will also be codified.
Participation relief will be completely re-
formed. Income from investment will now
be exempted. Neither a minimum holding
time nor a minimum amount of holding ap-
plies to income from investment. Finally, the
privilege will now be extended to include
revenue from the sale of shares. Loss carry-
forward will be guaranteed for an unlimited
period and without further restrictions. Fi-
nally, Liechtenstein will introduce a group
taxation system by means of a credit for
losses of certain closely related companies.

Abolishment of the coupon tax

The coupon tax of 4%, today levied mostly
on dividend payouts and liquidation pro-
ceeds of limited companies, will be abol-
ished. However, old reserves based on the
first-in first-out principle will remain subject
to the tax. An attractive amortization option
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with relief of up to 75% will be provided for
these old reserves for 2010 and the follow-
ing three years.

Repeal of the domiciliary company
privilege

The tax exemption of domiciliary companies
with no domestic business activities will be
repealed with a transition period of five
years for already privileged companies. This
status may violate the EEA contract. This
signifies a drastic change for international
trading companies in particular. The subjec-
tive tax exemption of such companies for
purposes of the value-added tax will also be
abolished. No significant changes are likely
to result for foundations, establishments,
trusts, and the like which limit their activi-
ties to asset management. The new status
of private wealth company will be created
for these entities, which will remain free of
income tax. The minimum tax, however, will
be increased from CHF 1,000 to CHF 1,200.

New tools in the areas of financing,
patents, and navigation?

The government is suggesting new privileg-
es for certain types of income in the bill.

A so-called patent box will be created in the
research and development field. This con-
sists of a lump-sum deduction of 80% for
such revenue, which should lead to an effec-
tive tax rate of clearly less than 3%. Wheth-

Stay on top of tax changes with ITORS

er only licence revenues from patents or
other revenues from intangible items also
act as qualification for this privilege will be
clarified by regulation. For finance compa-
nies, the equity capital deduction indirectly
creates privileged taxation for finance com-
panies. Depending on the amount of credit
interest earnings and the level of equity fi-
nancing, tax charges of 4%-9% are realistic
here. Finally, the new tax legislation creates
a lump-sum assessment of merchant ships
based on gross register tons. It remains to
be added that Liechtenstein has identified
the negotiation of double taxation agree-
ments as a goal for the future. Currently,
however, a complete agreement only exists
with Austria, along with the agreement re-
garding various tax issues with Switzerland.

Changes for individuals as well

The reform also envisions significant chang-
es for individuals. At this point, only the
abolishment of the estate tax, collateral in-
heritance tax, gift tax, and capital gains tax
(with the exception of property revenues)
will be mentioned. Partnerships will be
viewed as being transparent, which should
create attractive opportunities for private
equity structures. In contrast, the pensioner
tax - that is, the equivalent to the lump-sum
taxation in Switzerland - will remain un-
changed.

Ernst & Young's International Tax Online Reference Service (ITORS) is now available

to all EY clients around the world.

ITORS offers quick access to information that helps to show whether there have been
major tax developments that could impact a multinational corporation’s financial state-
ment. The service also includes basic information covering each country’s tax laws; in-
cluding tax rates, interest, penalties and statutes of limitation.

“Multinationals are facing increased challenges in keeping up with changes in global tax
legislation and the regulatory environment,” says global International Tax Services lead-
er Jim Tobin. “These changes can significantly affect tax returns, accounting for income
taxes, identification and monitoring of tax risk, and tax controversy management.”

ITORS is available for a free two-week trial. If you wish to subscribe to this service,
please contact Sarah Barth by email (sarah.barth@ey.com).
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