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Dear readers

In the wake of the controversy about international administrative assistance,
events have followed one another thick and fast over recent weeks and
months. Following menacing gestures from abroad - some of them emotive -
and the tightening up of such requlations as the German «Anti-Tax Evasion
Lawy», Swiss officialdom sought to engage in dialogue with a variety of states
to negotiate revised double taxation agreements with them. By last winter, the
agreements with the UK and France had already been revised, although both
states continue to take a critical view of Swiss tax practice.

Particular mention deserves to be made of the official visit by Federal Council
President Hans-Rudolf Merz to the United Arab Emirates, where, at the end of
May, he engaged in successful talks aimed at having a double taxation agree-
ment between the two countries that is consistent with OECD standards in
place by the end of this year. You will find out more about this in the article by
Fabian Duss and Lukas Kittel.

Ell ERNST & YOUNG
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The simplification of subsequent taxation with regard to inheritances and the
introduction of voluntary declaration with immunity from prosecution are dis-
cussed by Sibilla Cretti and Astrid von Dungern. They shed light on the amend-
ments to the law intended to make hidden income and assets subject to requ-
lar taxation again and hence increase Switzerland’s tax revenue. Urs Schipfer
and Sereina Purtschert examine to what degree the tax neutrality of restruc-
turing can be applied to real estate gains tax, while Georg Lutz, Flurin Poltera,
Daniel Gentsch and Annette Walk, in their article, take a look at the tax consid-
erations involved when selling a division of a company at a profit.

In his article, René Schreiber explains why tax planning matters so much in the
ongoing financial crisis and shows how it can help prevent unnecessary loss of
liquidity.

As Tax Leader for Switzerland, | am delighted to be able to present to you the
summer edition of our Tax News and | hope you will find it an enjoyable and
stimulating read.

Dominik Biirgy
Partner, Tax Leader Schweiz
dominik.buergy@ch.ey.com
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As of 2010: Simplified subsequent taxation on inheritances
and impunity for voluntary self-accusation of tax evasion?

Sibilla Cretti, Principal, TEP, Attorney; sibilla.cretti®ch.ey.com
Astrid von Dungern, Attorney; astrid.vondungern@ch.ey.com

From January 1, 2010 on, heirs
revealing a tax evasion committed by
the testator can benefit from a lower
subsequent taxation as well as lower

moratory interest. Subsequent tax
and moratory interest is thus only
owed for the last 3 instead of 10 years
prior to the death of the testator. In
the event of a self-accusation (disclo-
sure of a self-committed tax evasion),
the normally applicable fine can be
waived from 2010 on, with the effect
that the perpetrator (exempted from
punishment) needs only to pay the
subsequent tax together with the
moratory interest.

Both measures aim to restore reqular taxa-
tion on hidden income and assets and to
thereby increase the tax revenues of the
State. They relate to the direct Federal taxes
as well as the cantonal and communal taxes
on income and assets and on profit and cap-
ital. However, any other taxes or duties
which may not have been paid, such as val-
ue added tax, withholding tax, inheritance
and gift taxes or AHV/IV contributions
(Swiss retirement and survivors' pension/
disability insurance) are not recorded in
this amendment of the law.

Simplified subsequent taxation

for inheritances

According to the previous legal situation,
heirs had to pay any taxes evaded by the
testator plus moratory interest for up to

10 years prior to the death of the testator
(subsequent taxation). The new regulation
now allows honest heirs to benefit from a
subsequent taxation reduced to 3 years.

Two prerequisites are decisive in this. On
the one hand, heirs must fulfill their legal

1 cf: Federal law regarding the simplification of subsequent taxation on
inheritances, and the introduction of exemption from punishment in the
event of voluntary self-accusation of tax evasion of March 20, 2008
(end of referendum period July 10, 2008)

obligation to cooperate with the authorities,
i.e. to undertake all that is required to facili-
tate a complete tax assessment (in particu-
lar to contribute to the establishment of a
comprehensive and accurate inventory of
the estate), and, on the other hand, the tax
authorities must have had no prior knowl-
edge of such income and assets.

The new law is applicable to all cases where
the testator dies on or after January 1, 2010.

Impunity in cases of

voluntary self-accusation

According to the presently applicable law, a
taxpayer who voluntarily discloses his/her
tax evasion prior to it becoming known to
the authorities is punished with a reduced
fine amounting to one fifth of the evaded
taxes (in place of the ordinary triple of the
evaded taxes) . Now, however, taxpayers will
have the opportunity of being completely
exempted from punishment where the tax
evasion is voluntarily self-disclosed. This re-
lief is not available for repeated voluntary
self-accusations. In all cases, the ordinary
subsequent taxation, together with morato-
ry interest, remains due for the 10 prece-
dent years.

A decisive condition for enjoying this ex-
emption from punishment is, again, that the
tax authorities have no prior knowledge of
the tax evasion (a new case), that the tax-
payer supports the authorities in the deter-
mination of the subsequent tax without res-
ervation and that he seriously endeavors to
make the payments. If these conditions are
fulfilled, not only will a fine for this offense
not be levied, but criminal prosecution of
any further offenses which may have been
perpetrated for the purposes of tax evasion
(e.q., falsification of documents) will not
be undertaken.

Participants in the tax evasion (instigators,
accessories, etc.) can escape punishment
as well as joint liability for the evaded taxes
under the same prerequisites as the main
perpetrator.
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Legal entities may equally gain impunity if
their corporate representatives voluntarily
disclose their tax evasion on the terms al-
ready mentioned above (i.e. new case, co-
operation and payment) . Criminal prosecu-
tion of the individual representative making
such disclosures will then not be undertak-
en, and they will not personally be held
jointly liable for the subsequent taxes due
by the corporate entity.

The new regulations apply to all self-accusa-
tions submitted from January 1, 2010 on,
or which have not yet been finalized at this
point in time. According to the legal princi-
ple of criminal law that the milder law is ap-
plicable, cases occurring prior to 2010, but
which have not yet been finalized at this
date, will be able to take advantage of the
new relief measures. Consequently, in penal
proceedings for tax fraud and other tax of-
fences which have not been yet been final-
ized in the second half-year of 2009, it is
advisable, for tactical reasons, to check,
whether they may be delayed (by filing ap-
peals etc.) in order to benefit from the
above-described impunity.

Conclusion

It is a welcome development indeed that the
new regulations, on the one hand, heighten
the incentive to declare previously hidden
assets and income thus generating more
tax revenues for the State, and, at the same
time, give the remorseful tax transgressor
the opportunity of returning to a state of le-
gality. For the latter, particularly the timing
of his actions is decisive in view of the dead-
line. To this end: “"He who comes too late
will be punished by life, but so will he who
comes too soon!”



Human capital - Global Mobility Effectiveness Survey 2009

Chris Debner, Senior Manager, Tax Human Capital; chris.debner@ch.ey.com

Ernst & Young conducted in 2009 for
the second time the Global Mobility
Efficiency Survey among its multina-
tional clients which shows what com-
panies perceive to be their challeng-
es in managing an internationally
mobile workforce and how they are
dealing with the associated challeng-
es, on which topics they are focusing
their efforts to increase efficiency
and where scope for improvement
can still be found. The survey also
looked at the way Global Mobility
functions are structured and which
activities are performed in-house
versus being outsourced to third-
party providers.

The 2009 survey focused in particular dur-
ing the current economic situation on

cost awareness of global mobility functions
and could show that there is an increased
pressure to save cost and to focus on the
efficiency of their policies and processes.
Our survey identifies cost drivers, focus
areas for cost savings and the increasing
awareness for risk in global mobility. The
vast majority of the surveyed companies
indicated that they are planning measures
to save costs, and further investigation
showed that they are mainly focusing on
the increase of global mobility process
efficiencies.

The geographic split into American, Europe-
an and Asian-Pacific headquartered compa-
nies shows some significant differences in
their approach to international assign-
ments. It is for example interesting to see
that in Europe more attention is paid to the
repatriation phase although in the Americas
more expatriates resign from their company
during the first two years following their as-
signment.

In order to respond to current trends and
changes in global mobility companies
should regularly review and benchmark
their policies. However, only one third of the

surveyed companies update their policies
annually while another third even do not re-
view them every third year. Further initia-
tives in global mobility are necessary in the
fields of tax compliance, compensation and
benefits and process management.

If you are interested in learning more about
the survey results, we will be pleased to
send you a copy of the full survey. Please
drop an e-mail to Elke Bohn, EY Human
Capital Zurich at elke.bohn@ch.ey.com to
obtain your copy.

Amendments to the Agreement on the Carriage
of Goods between the European Commission and

Switzerland

Introduction of the AEO (Authorized Economic
Operator) status in Switzerland

Barbara Henzen, Partner, Tax Services; barbara.henzen@ch.ey.com
Marc Schlaeger, Senior Manager, Tax Services; marc.schlaeger@ch.ey.com

Silja Pracht, Assistant, Tax Services; silja.pracht@ch.ey.com

Switzerland and the European Union
(EU) acknowledge their security
standards in international goods
traffic as equivalent.

Imports and exports of goods between
Switzerland and non-EU Member
States are subject to a summary prior
notification requirement.

Provisionally as of 1 July 2009,
Switzerland will introduce the status
of the authorized recipient, also
known as the Authorized Economic
Operator (AEO), which will be equiva-
lent to that of the EU and will be rec-
ognized by the latter.

Background

Following the terrorist attacks of 11 Sep-
tember 2001, the USA called for various
measures in the fight against international
terrorism, which amongst other things re-
late to international goods traffic.
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Subsequently, the EU modified its customs
code with a security amendment. The most
important changes are the following:

» the requirement for economic operators to
notify customs authorities in advance of
planned imports and exports to and from
the EU;

» reliable operators will be allowed to under-
go less complex security checks;

» creating common IT-based risk analysis cri-
teria for customs inspections.

Outcome of the negotiations conducted
between the EU and Switzerland

The EU and Switzerland (hereinafter under-
stood to include the Principality of Liechten-
stein) will acknowledge their security
standards as equivalent in the amended
Agreement on the Carriage of Goods, effec-
tive as of 1 July 2009.

The Federal Council has already approved
and decided to sign the agreement. The
Parliament will now decide on the adoption
of the agreement. However, the agreement
is to be applied provisionally from 1 July



2009, subject to the approval of the compe-
tent commission.

In the future, Switzerland and the EU will
have to interpret the rules in the same way
and accept the related legal developments
at the same time.

Recognizing security standards as equiva-
lent means that a summary prior notifica-
tion in bilateral goods traffic between Swit-
zerland and the EU will not be necessary
anymore. Since the EU is Switzerland's larg-
est trading partner, this will affect the ma-
jority of imports into Switzerland and ex-
ports out of Switzerland.

Conversely, Switzerland is to implement
new security measures for the transport of
goods to non-EU Member States. In the fol-
lowing cases, a summary prior notification
is required:

» consignments of air-freighted goods from
Switzerland to a non-EU Member State

» consignments of air-freighted goods from
a non-EU Member State into Switzerland

» consignments by land from Switzerland,
via an EU Member State, to a non-EU
Member State

The summary prior notification requirement
is to be optional until 31 December 2010 and
will become mandatory as of 1 January
2011. Due to the Agreement, this provision
will also apply in Switzerland.

The content of the summary prior notification
requirement can be found in the COMMIS-
SION REGULATION (EC) No. 1875/2006 of
18 December 20061.

Summary prior notification requirement
periods

Imported goods must be declared at least
four hours prior to arrival in the case of
long-haul flights, and at least by the time of
the actual take-off of the aircraft in the case
of short-haul flights (with a flight duration
of less than four hours).

Air-freighted exports must be declared at
least 30 minutes prior to take-off of the
flight. In the case of exports via other means
of transport, the Swiss Customs Authority

1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2006:360:
0064:0125:DE:PDF

has agreed to carry out a risk analysis (es-
pecially public health, environment, con-
sumer protection) and where necessary
confiscate goods before the border crossing.

Summary prior notification data

There are plans to amend the e-dec Import,
e-dec Export and NCTS systems in such a
way that summary prior notification data
can be entered electronically. The Federal
Customs Administration will then pass on
the data to the EU. The prior notification re-
quirement referred to above has not yet
been definitely decided upon. It has also yet
to be decided whether the summary prior
notification requirement for consignments
should be implemented as of 1 July 2009
or at a later date.

AEO

Switzerland has agreed to introduce the sta-
tus of Authorized Economic Operator - Se-
curity (AEO-S), provisionally as of 1 July
2009. The regulation issued by the Federal
Council necessary for its introduction has
not yet been approved.

It has, however, been agreed that the status
of Authorized Economic Operator is to be
the same as that of the EU and therefore
will be recognized by the EU.

The major advantages of the AEO-S are the
following:

» less frequent inspections of goods and of
documentation;

» preferential inspection of selected con-
signments;

» reduced data records for submission of
summary import and export notifica-
tions, so-called prior notifications;

» prior notice in the case of planned in-
spections;

» improved cooperation with the customs
authorities;

» acknowledgement of AEO status as a
mark of quality (trustworthy business
partner).

The introduction of AEO in Switzerland is of
major importance, particularly for com-
panies whose headquarters are in Switzer-
land, which have a lot of goods traffic be-
tween Switzerland and the EU and non-EU
Member States, and which, in the absence
of a branch office in the EU, were up to now
hampered from gaining AEO status recog-
nized in the EU since 1 January 2008.

New VAT law will enter into force

as of January 1, 2010

Barbara Henzen, Partner, Tax Services; barbara.henzen@ch.ey.com

On 12 June 2009, the Swiss parlia-
ment voted on the first part of the re-
form (Part A) of the Swiss VAT law
("VATL") as it has been proposed by
the Federal Council. The main goal of
this reform is to simplify the VATL.
Provided that petition for a voluntary
refer-endum is not taken, the amend-
ed VATL will enter into force as of
January 1, 2010.

The discussions about part B of the reform
project, which includes a reduction of the
number of tax exemptions and introduces
one standardised VAT rate, will start during
the Parliament’s autumn session. At this
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point in time it is difficult to say whether
and when this highly political part B of the
VATL's reform will be adopted.

The increase in the VAT rates - which would
be limited in time and aims at covering the
financing of the invalid insurance - has to
be distinguished from the VATL reform as
such. The increase in the VAT rates requires
a constitutional amendment and is there-
fore subject to popular vote. This vote will
take place on September 27, 2009. In case
of acceptance and based on the Parlia-
ment'’s decision taken on 12 June 2009,
the increased VAT rates would be applicable
as of January 1, 2011.



Therefore, only the legal amendments of
part A of the new VATL's reform have to be
implemented in the short term. In order to
reduce the number of administrative direc-
tives issued by the Federal Tax Administra-
tion, the ordinance to the new VATL - based
on the press release from the Federal Fi-
nance Department - will have a detailed
content. In this respect, the role of adminis-
trative directives issued by the Federal Tax
Administration is meant to change. In the
future, the legal weight of said practice, i.e.
the Administration’s interpretation of the
law, will have the same significance as the
interpretation of the law made by taxable
persons. The first draft of the ordinance to
the new VATL has been announced for Sep-
tember 2009. Given that the ordinance will
specify the articles of the new VATL, it will
be crucial for the implementation of the
new VATL.

Overview of the important changes in law
The reform of the VATL will induce com-
panies - in their capacity as taxable persons,
as contracting parties, as well as in their ca-
pacity as creditors - to closely examine the
amended rules in order to determine relat-
ed consequences for their companies and
initiate action to be undertaken. In order to
support this process several of the impor-
tant changes are described below. However,
the list of points covered below is not ex-
haustive as the reform includes over 50
amendments.

A person is liable to tax if he or she en-
gages in commercial activity. Up to an
amount of CHF 100,000 taxable turnover,
the person is exempted from tax liability.!
It is now possible to waive this exemption?
with the consequence that tax liability
starts right with the beginning of the com-
mercial activity of a company.3 Thus, the
current possibilities to opt for tax liability*
where the turnover does not exceed the
legal limits as well as the possibility to opt
for tax liability for so-called start-up com-
panies® will no longer be applicable. With
this new rule an important step has been
achieved for companies having a long
phase of investment. In the near future, it
will suffice to prove that a commercial
activity is being carried out in order to be-
come liable to tax.

VAT will still be due on domestic supplies of
services and goods which are rendered by
taxable persons against consideration. In
addition imports of goods as well as acquisi-
tions of supply of services from companies
established abroad will still be subject to
VAT. However, self-supply tax will adjust pri-
or input tax deduction only.® Self-supply
with respect to construction work will not
represent a taxable activity anymore.

With respect to the rules governing the
place of supply of services, these have been
subject to important amendments. As far as
no other rule is foreseen by the law,” the
new rule provides that the place of supply
of services is the place where the recipient
of the service has its business establish-
ment.8 Consequently, for cross-border sup-
plies of services, it has to be reviewed
whether supply of services which currently
used to be taxable at the place where the
service provider has its business establish-
ment® are still subject to Swiss VAT. In addi-
tion, it is also advisable to check the sup-
plies of services which used to be taxable at
the place where the activity is effectively
carried out.1° In accordance with the cur-
rent practice, it is likely that foreign compa-
nies are not entitled to refund of Swiss VAT
which has been invoiced, but which would,
based on the law, not have been due since
the place of supply was not within Switzer-
land.

The possibility to opt for taxation of trans-
actions being tax exempt without credit will
be expanded. The new provisions state that,
no option for taxation can be applied for in-
surance and financial turnover as well as
for turnover resulting from bets, lotteries,
and other gambling activities.!! In addition,
turnover resulting from the sale and rent of
real estate can be taxed on a voluntary ba-
sis as far as the real estate is not only used
for private purposes.t? With this new rule
the possibility to opt for taxation of real es-
tate transactions is expanded compared to
the current law since currently the option to
tax real estate transactions requires that
the counterparty is a taxable person and
uses the real estate at least partly for tax-
able purposes.'3 For all other VAT exempt
without credit turnover an option for taxa-
tion is possible. The filing of an option form
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is no longer necessary. It is sufficient if VAT
is shown on the respective invoices.'* The
decision to opt or not can now be taken sep-
arately for every contractual relationship.
However, it should be noted that the rela-
tion between the taxable turnover and the
input VAT deduction has to be supported
with suitable evidence. This is particularly
important if the option (by means of show-
ing the VAT on the respective invoices) is
not applied for each turnover of one partic-
ular VAT exempt without credit type of
turnover.

The formal requirements for input VAT de-
duction will be obsolete. In the future, it
will be decisive whether the input VAT has
been paid.'> In this case the right to deduct
input VAT exists, as far as the input VAT is
not related to VAT exempt without credit
turnover for which no option for taxation
has been applied. In addition, the input
VAT deduction with regard to holding of
participations has been enlarged. Input
VAT will be deductible as far as it has been
incurred in connection with the acquisition,
retention or the sale of participations (i.e.
a participation amounts to at least 10% of
the capital of a company) with the intention
of a long term investment or for restructur-
ing purposes, in the framework of the com-
mercial activity which entitles to input VAT
deduction.® In case of holding companies,
the commercial activity of the companies
they hold is decisive.l”

Instead of the current margin taxation' a
fictive input VAT deduction will be intro-
duced.'® However it has not been deter-
mined yet how this fictitious input VAT de-
duction will be applied. It is also worth

Art. 10 Para. 2 Lit. a VATL of 12 June 2009, new VATL hereafter
Art. 11 new VATL

Art. 14 new VATL

Art. 27 Para. 1 VATL

Art. 27 Para. 2 VATL

Art. 31 new VATL

Art. 8 Para. 2 new VATL

Art. 8 Para. 1 new VATL

9 Art. 14 Para. 1 VATL

10 Art. 14 Para. 2 VATL

11 Art. 22 Para..2 Lit. a new VATL

12 Art. 22 Para. 2 Lit. b new VATL

13 Art. 26 Lit. b VATL

14 Art. 22 Para. 1 new VATL

15 Art. 28 Para. 4 new VATL

16 Art. 29 Para. 2 und 3 new VATL

17 Art. 29 Para. 4 new VATL

18 Art. 35 VATL in connection with Art. 10 ff. VATLO
19 Art. 28 Para. 3 new VATL

® N U A WN R



noting that the current exclusion of deduc-
tion of 50% of the input VAT incurred on
food and beverages will not be applicable
anymore.?°

A reduction of input VAT has to be taken
into consideration, if among others, sub-
ventions or other contributions under pub-
lic law have been received.?! Other catego-
ries of so-called no-turnover, such as
contributions in enterprises, e.qg. credits
without interests, recapitalization measures
and waivers of receivables, do not lead to
input VAT reductions. With these rules the
VAT risks in connection with recapitaliza-
tions should be mitigated.

The notification procedure has to be ap-
plied by affiliated companies in the frame-
work of foundation, liquidation and restruc-
turing procedures. Other taxable persons
have to apply the notification procedure if
VAT on the sales price is higher than CHF
10,000.%2 In the framework of the ordi-
nance, the Federal Council can foresee other
cases where the notification procedure will
be mandatory.?3 Therefore, it is advisable to
wait for further specifications with regard

to the notification procedure. For example, it
is not explicitly foreseen by the VATL that
the notification procedure is only applicable
in case of a transfer to a taxable person.
However, in general this should be the case,
since entitlement to input VAT deduction is
intrinsically tied to tax liability.

Another point to monitor will be the devel-
opments regarding the liability of the per-
son acquiring a debt as regards the VAT
ceded together with this debt.?* It is ques-
tionable whether or not the objective of the
related provision of the law will be accom-
plished. Nevertheless, the person acquiring
a debt has to deal with the fact that it could
be faced by a liability or at least by a claim
for liability by the Federal Tax Administra-
tion, which could trigger additional efforts
and costs.

Another goal of the VATL reform is to
achieve greater legal certainty. Under
VATL, a VAT audit is concluded after 360
days by a decision determining the VAT due
for the period under review.?® If the VAT
due following the audit is paid on an uncon-
ditional basis or if the decision is accepted

in writing, this decision will become legally
binding and thus unchangeable.?® This rule
not only compels the Federal Tax Adminis-
tration to handle efficiently a VAT audit and
to take a final decision, but also the taxable
person to act proactively if it does not want
to put itself on the spot and to pursue its
right by the more costly way of a law suit.

By means of a justified request a taxable
person can even ask for a VAT audit.2”
This rule can increase legal certainty in par-
ticular in the case of a transfer of company.
However, said provision may not come into
force as of January 1, 2010, since the Fed-
eral Council is admitted to determine its le-
gal validity.?®

Given the times of economic downturn, the
possibility given by the Federal Tax Admini-
stration to grant deferred payments is im-
portant.?? It is also assumed that the ordi-
nance will define the circumstances of
undue hardship.

In addition the reasons for a release of debt
are considerably extended in the new
VATL.3° This provision is not only of impor-
tance for taxable persons with payment dif-
ficulties but also for the creditors.

Finally, fiscal evasion and fraud provisions
have been fundamentally amended.3! In
practice this can have conseguences espe-
cially in an international business setting
(i.e. in particular as regards exchange of in-
formation) .32

Besides the above-mentioned points, it is
worthwhile to have a look at other changes
covered by the reform. Furthermore it is
recommended to combine the review of the
changes within the Swiss VATL keeping in
mind the changes coming into force within
the EU as of January 1, 2010.

In view of the short laps of time remaining
to implement these changes, it is advisable
to establish priorities between the new pro-
visions. The correct set of priorities can
save unnecessary costs. Certain configura-
tion set-ups linked to the new VATL have to
be implemented immediately while others
can still be done at a later stage. Configura-
tion possibilities leave room for optimiza-
tion, however, simplifications can also cre-
ate risks, which need to be avoided.
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Background Information

» Information for the final vote, Federal law
on value added tax (VAT law, VATL) of
June 12, 2009
www.parlament.ch/sites/doc/CuriaFolge-
seite/2008/20080053/Schlussabstim-
mungstext%20NS%20D.pdf

» Notice of the Federal Finance Depart-
ment of June 15, 2009
www.efd.admin.ch/00468/index.
html?msg-id=27427&lang=de

» Federal Law with regard to Value-Added-
Tax dated 2nd September 1999
www.admin.ch/ch/d/sr/641_20/index.html

For additional Information with respect to
this alert, please contact the following:

Ernst & Young AG, Indirect Tax Services

Barbara Henzen
+41 58 286 62 14
barbara.henzen@ch.ey.com

Béatrice Blum
+41 582863155
beatrice.blum@ch.ey.com

Marc Thomet
+41 58 286 63 31
marc.thomet@ch.ey.com

Monika Moritz
+41 58 286 53 36
monika.moritz&ch.ey.com

20 Art. 38 Para. 5 VATL

21 Art. 33 Para.. 2 new VATL

22 Art. 38 Para. 1 new VATL

23 Art. Art. 38 Para. 2 new VATL
24 Art. 15 Para. 4 new VATL

25 Art. 78 Para. 5 new VATL

26 Art. 43 Para. 1 Lit. b new VATL
27 Art. 78 Para. 4 new VATL

28 Art. 116 Para. 2 new VATL
29 Art. 90 new VATL

30 Art. 92 new VATL

31 Art. 96 ff. new VATL

32 Fight against fraud treaty



Tax planning is indispensable,
especially in times of crisis

René Schreiber, Partner; rené.schreiber@ch.ey.com

In Switzerland, like elsewhere, the
number of businesses feeling the pres-
sure of the current economic climate
is continuing to increase. From the tax
point of view, businesses need to
avoid unnecessary loss of liquidity and
preserve maximum room for maneu-
ver for the future.

Why do taxes matter in times of crisis?
Liquidity is the financial engine that drives a
business. It follows that any unnecessary
outflow of liquid funds - be it for tax or oth-
er purposes - is to be avoided. If a company
is still managing to keep from making a loss,
appropriate action needs to be taken to pro-
tect its liquidity. Measures to defer tax can
help to minimize the outflow of cash. There
is no guarantee that the tax authorities will
unqguestioningly accept a loss if things are
continuing to slide or the trade balance is in
the red. The rapidly shrinking tax base and
the considerable increase in expenditure
(notably on economic stimulus programs)
are putting those who manage public fi-
nances under enormous pressure not to al-
low the wholesale loss of tax revenue. More
tax corrections on the part of the Swiss tax
authorities and particularly by their foreign
counterparts thus have to be reckoned with
in the near future.

Options for tax planning

Effective tax planning starts even before a
business is set up. Because tax rates differ
greatly depending on the legal form and lo-
cation chosen for a company, these deci-
sions will have a considerable impact on a
company’s effective tax burden, particularly
in Switzerland. Tax rates vary significantly
from one canton to another, not least of all
for legal entities. In order to protect the li-
quidity of a company that is still making a
profit, recourse can be had to the old and
familiar weaponry of strategic tax planning.
Recognizing necessary additional reserves,
making the fullest possible use of hidden re-

serves on inventories, and, above all, thor-
ough scrutiny of debtors with a view to as-
certaining potential defaults and adjusting
provision for their doubtful debts are simple
but effective ways of reducing current out-
goings on tax. This must, however, be done
in accordance with the tax authorities' in-
structions in ordinances, circulars and
factsheets.

Groups should now be reviewing their legal
structures and simplifying where it makes
business sense, by means of mergers, for
example. This not only reduces accounting,
auditing and organizational costs, but also
enables any losses to be carried forward in
a tax-efficient way. Such losses can normal-
ly be deducted from the net profit of the
seven business years preceding the tax year
in question. If a company is being restruc-
tured, however, deductions for losses that
serve to compensate a negative balance
may not be subject to time limits.

With the advance of globalization, com-
panies’ business activities seldomly stop at
the borders of the country in which it is
based. By the time a company sets up offic-
es or subsidiaries abroad, if not before, it
will find itself liable to taxation by more
than one state. The latest Double Taxation
Agreements (DTAs) are based on the
OECD's model agreement and are largely
similar in their wording. States that are of
major importance to Switzerland - Germa-
ny, France and the USA, for example - have
now incorporated special tax regulations
into national law designed to help extend
the domestic tax base. Due to "treaty over-
riding"”, the relevant DTA offers inadequate
protection or none at all. If, then, a com-
pany operates across national borders, it is
worth its while to make careful enquiries
into the tax situations in the countries in
which it does business.

Most recently, tax authorities have also
started looking at transfer pricing arrange-
ments. More and more countries are tight-
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ening up their policies on transfer payments
and enacting rules for documentation. The
risk of tax adjustments, double taxation or
even penalties makes it vital for companies
operating internationally to carefully ana-
lyze their internal relationships and review
the prices at which group companies per-
form services for one another.

The tax planning options and recommended
courses of action set out above are not ex-
haustive. At times like these, when econom-
ic storms are raging, precise and compre-
hensive analysis of tax risks and tax
planning with a business’ long-term growth
in mind can help optimize corporate liquidi-
ty and are indispensable.



Optimizing cash-in in a carve-out -
tax considerations with regard to
the sale of a business unit

Flurin Poltera, Partner, Transaction Tax; flurin.poltera@ch.ey.com

Georg Lutz, Partner, Transaction Tax; georg.lutz@ch.ey.com

Daniel Gentsch, Senior Manager, Transaction Tax; daniel.gentsch@ch.ey.com
Annette Walk, Senior, Transaction Tax; annette.walk@ch.ey.com

The equity financing of Swiss compa-
nies is, in international comparisons,
considered being relatively strong.
Nevertheless, a considerable number
of Swiss companies experience difficul-
ties in refinancing their business.

Due to a decrease of turnover and
cash flow and/or the violation of credit
covenants, negotiations with banks
can be a difficult task. Companies may
even be forced to sell parts of their
business. But even if no pressure is
imposed by debt providers, the disposal
of business units may be considered in
the context of focusing on the core
business or for the mere purpose of
strengthening solvency.

The business to be sold may or may not be a
stand-alone unit. Often, it is integrated and to
make it operational, needs establishment of
central functions, allocation of employees as
well as independent systems and processes.
Unbundling the business unit from the core
business is denoted as “carve-out”.

When considering such a carve-out, ques-
tions regarding finance/controlling, IT, per-
sonnel, supply chain etc. are typically in the
spotlight. Tax aspects should however also be
considered early in the process as they can
lead to significant optimization in various as-
pects. In fact, taxes may even be the driving
factor in determining the carve-out structure.
In particular, the following six points should
be clarified early on in the process.

A first rough analysis: Profit or loss?
Once [1] the countries affected by the carve-
out are identified, [2] various scenarios can
be tested and simulated by using model cal-
culations. Based on various assumptions (in
particular regarding sales proceeds and pur-
chase price allocation), such calculations
give a first indication in which countries a

capital gain and where a capital loss may re-
sult from the carve-out.

How much cash is left after taxation of
capital gains?

The benefits of a capital gain are reduced by
related tax consequences. This is particularly
cumbersome in a situation where the seller is
in a distressed financial position. If [3] the
analysis shows that the capital gain may not
be offset against tax losses carried forward,
and if no other tax relief is available (e.g. re-
duced taxation of capital gains or privileged
tax status of seller), [4] the evaluation of al-
ternative structuring should be considered.
This includes in particular a comparison of
"“share deal"” versus “asset deal”, the analysis
of tax-efficient supply chain structures for
the carve-out business or the international
transfer of intangible assets. In some cases,
immediate tax costs result to allow for mid- to
long-term tax benefits. The before-men-
tioned model calculations help to assess
overall costs and benefits. Besides potential
tax issues, numerous other issues must be
considered in this context, in particular the
feasibility, the time required and the addition-
al complexity of implementing the appropri-
ate tax structure in the context of the whole
project.

Even if the analysis of alternative structures
does not, in the end, disclose tax savings, be
it because a more beneficial structure is not
available, or because possible optimization
scenarios cannot be implemented, the re-
spective analysis can nevertheless be benefi-
cial: If the buyer in the negotiations asks for
a specific structuring of the carve-out, or
makes suggestions with respect to the pur-
chase price allocation, the seller can react on
short notice because tax implications result-
ing from alternative scenarios are known, or
assessed quickly. In the best case, it is even
possible for the seller to suggest win-win sce-
narios.
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Any tax benefit resulting from a capital
loss?

If a loss from the carve-out is expected in one
country, then [5] the potential to utilize such
losses in the future in a tax-efficient manner
is of key importance. The value of such losses
depends on the question whether and under
which conditions a loss carryback or a loss
carryforward is possible, as well as on the es-
timated future profits. Besides answers to
these basic questions, the analysis also gives
an indication as to what extent potential
amendments in the purchase price allocation
would be beneficial, adverse or inefficient for
the seller.

Which group company is most in need of
liquidity?

In addition to the above considerations, it is
recommendable to [6] identify early in the
process at the level of which entities sales
proceeds result, and which companies need
the liquidity most. If profit repatriations are
required, a tax leakage may result which
might, if noticed early enough, be avoided or
mitigated, in the context of a restructuring.

Conclusion

Both in-house tax specialists and tax advisors
can, in the true sense of the term, create val-
ue, through a carefully planned disposal of
business units. This however requires that
tax-related questions are addressed and sys-
tem-atically evaluated early in the process:
the results of the tax analysis may be the
driver for the determination of the carve-out
structure, and both the evaluation itself as
well as the implementation of its outcome (in
particular amendments to the corporate
structure) are typically time-consuming.

The benefits for the seller are obvious: Not
only may immediate tax savings result (i.e.
"optimization of cash-in in a carve-out”). The
findings of tax-related carve-out planning
also increases the responsiveness and flexi-
bility in the negotiations with the buyer. On
the one hand, if the buyer asks for an amend-
ed deal structure or suggests a purchase
price allocation, the seller may quickly assess
the related tax implications. On the other
hand, a careful analysis may also help to find
win-win scenarios. Such material advantages
are typically not available if a seller is sur-
prised by the course of events and forced to a
so-called "“fire sale".



Germany: Act for combating tax evasion might

be implemented

Heiko Kubaile, Senior Manager, Corporate Tax; heiko.kubaile@ch.ey.com

On April 22, 2009, the German
Federal Government introduced the
draft of an act for combating tax
evasion in the legislative procedure
(the so-called “Act for Combating

Tax Evasion”). Compared to the hotly
debated first draft, the current draft
of the bill has been eased in some
points. The possible tax disadvantages
would however remain significant.

The following provides an overview of the
significant content of the government draft:

1. Refusal or restriction of deductions for
operational expenditure or deductions
for income-connected expenses;

2. Refusal of relief from German withhold-
ing tax on capital (e.qg. zero rate pursu-
ant to Art. 10 para. 3 DTAD-CH);

3. Refusal to apply the de facto 95% exemp-
tion of dividend revenues in a German
limited-liability company or to restrict the
corresponding DTA bill;

4. Substantially increased cooperation and
retention obligations of the taxpayer;

5. Expanding the audit rights and sanctions
options of German Revenue Offices.

The measures will come into effect when
payments are made to persons or associa-
tions of persons with residence, registered
offices or management in a country with
which there is no information exchange in
accordance with OECD standards (Article
26 OECD Model Convention). By means of
a statutory declaration that all disclosures
in the tax declaration are truthful, and by
means of the general approval by the tax-

Double taxation agreement with United Arab

Emirates

President Merz has ended his official
working visit to the United Arab
Emirates on May 26. During the

two-day visit, President Merz met
President Sheikh Khalifa bin Zayed
Al Nahyan and conducted other
official talks.

Switzerland and the United Arab Emirates
welcomed the positive developments in
their excellent bilateral relations. Along with
those at the financial and economic levels,
these increasingly include the areas of sci-
ence, research, energy, the environment,
culture, justice and politics. At their meet-
ing President Merz and President Sheikh
Khalifa bin Zayed Al Nahyan reiterated their
readiness to intensify and strengthen their

friendly, bilateral relations. In addition the
United Arab Emirates announced the open-
ing of an embassy in Switzerland.

The meeting between President Merz and
the Emirate Finance Minister and the Gover-
nor of the Central Bank served as an ex-
change on the measures taken by both
countries to combat the global financial and
economic crisis and to promote mutual in-
vestments. In addition, it was decided to re-
vise the final pending issues to conclude a
double taxation agreement in accordance
with the OECD Model Convention by the end
of the year.

President Merz met the Vice-President and
Prime Minister for other talks along with the
Deputy Prime Minister of the United Arab
Emirates and the Crown Prince of Abu Dhabi.
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payer that the German finance administra-
tion will be able to receive information per-
taining to its tax affairs, in particular from
foreign finance institutions, the tax disad-
vantages outlined above would again be-
come obsolete.

Currently, Switzerland would also be affect-
ed by the legislative procedure, as the cur-
rent DTA D-CH only guarantees an ex-
change of information in the event of tax
fraud but not tax evasion. Nevertheless,
Switzerland has announced, as has Luxem-
bourg, Austria, Monaco, etc., that the OECD
standard will be implemented. Thus the act
would then have no more consequences for
investments in or out of Switzerland.

President Merz also met the Swiss commu-
nity in the United Arab Emirates at a recep-
tion in Dubai and found out about the finan-
cial center strategy of Abu Dhabi and Dubai
from high-ranking economic policy repre-
sentatives and banking representatives.

10



New and revised double taxation treaties

Fabian Duss, Manager, Tax; fabian.duss@ch.ey.com
Lukas Kiittel, Assistant, Tax; lukas.kuettel@ch.ey.com

Various double taxation treaties have
recently been introduced or revised.
The following represents a short over-
view of the most important changes
and news in the Swiss treaty network.

France
(Supplementary treaty signed and Federal
Council memorandum adopted)

The supplementary treaty for amending the
Double Taxation Treaty with France (DTT-F)
was signed on January 12, 2009. Switzer-
land has agreed to further obligations in
matters of administrative assistance. The
abuse provision for taking advantage of the
zero rate on dividends from significant par-
ticipations was relaxed and the interrelation
of Art.11 and 14 DTT-F with Art. 15 of the
Swiss-EU Savings Tax Agreement (STA)
could finally be clarified:

According to the previous wording of Art.
11 para. 2 letter b) ii) of the DTT-F, the
zero rate for dividends from qualified partic-
ipations under the DTT-F could not be
evoked if the recipient of the dividend itself
was controlled by persons or entities not
domiciled in an EU Member State. In the
memorandum of understanding dated No-
vember 23, 2006, it was, however, agreed
that this provision would not apply in the
application of Art. 15 para. 1 STA. In ac-
cordance with the revised Art. 11 para. 2
letter b) ii) DTT-F, the zero rate is now only
then not granted, if the recipient of the divi-
dend is directly or indirectly controlled by a
person or entity domiciled in none of the
contractual states, and, at the same time, is
not able to prove that the participation does
not merely exist in order to become entitled
to the treaty benefits. Thus, under the rele-
vant requirements, dividends from French
subsidiaries to Swiss parent companies can
now benefit via the DTT-F from a full exemp-
tion from withholding tax even if the Swiss
parent company is, for instance, held by an
US company.

Furthermore, in Art. 11 para. 2 letter b) iii)
of the DTT-F, it is now expressly regulated
that Art. 11 para. 2 letter b) ii) only applies
in the application of Art. 15 para. 1 STA if
the recipient of the dividend is controlled by
persons or entities who are not domiciled in
an EU Member State. Dividends from parent
companies which are controlled by persons
or entities domiciled in the EU can enjoy the
zero rate under the STA without further
ado. Where control is exerted by a person or
entity domiciled outside of the EU, evidence
must be provided pursuant to revised Art.
11 para. 2 letter b) ii) of the DTT-F.

Emphasis must also be placed on the new
type of conduit rules pursuant to revised
Art. 14 of the DTT-F which now takes the
place of the previous bilateral abuse provi-
sion. This includes a restriction on a further
transfer of 50% of the treaty-protected in-
come to persons not entitled to the treaty
benefits, whereby transfer to independent
third parties or persons who would be treat-
ed the same, or more favorably, under the
respective treaty if receiving this income di-
rectly, are generally not harmful. The ratifi-
cation of the DTT is still outstanding.

United Kingdom
(Revised DTT in force)

The protocol for the revision of the DTT with
UK (DTT-UK) came into force on December
22,2008. A 0% net treaty rate for divi-
dends is now granted from a minimum par-
ticipation of 10%. Dividend payments to
pension funds are now also fully exempted
from withholding tax, irrespective of the
amount of the participation. For the remain-
ing dividend payments, a residual rate of
15% continues to apply. Furthermore, the
revision protocol contains new rules regard-
ing the taxation of retirement benefits and
the deductibility of pension fund contribu-
tions.

Besides the incorporation of an extended
administrative assistance clause in the case
of tax fraud (and the like), as for holding
companies, the revised treaty now also con-
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tains a bilateral anti-abuse reqgulation in the
sense of a conduit rule. This conduit rule
regulation is defined in Art. 3 para. 1 DTT-
UK by not allowing the complete or almost
complete further transfer of treaty-protect-
ed income to persons not entitled to treaty
benefits, unless the recipient would have
the same rights under the respective treaty
or would be in a better position if the same
income would have been received directly.

Other novations

New DTTs have been negotiated with Alge-
ria and Pakistan (already in force) as well
as with Malta (signed) which mainly follow
the OECD-MC and the Swiss treaty policy.
DTTs already in existence with South Africa
and Indonesia have been revised and came
into force. Furthermore, the memoranda to
the newly negotiated DTTs with Bangladesh,
Ghana and Turkey have been adopted by
the Federal Council. These treaties must be
approved by the competent authorities of
both countries prior to their coming into
force.
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Real estate capital gains tax: Particularities and pitfalls in restructuring

real estate companies

Urs Schiipfer, Partner, Corporate Tax; urs.schuepfer@ch.ey.com
Sereina Purtschert, Assistant, Tax Services; sereina.purtschert@ch.ey.com

Tax neutrality, applicable to some
restructuring situations, can also be
applied to real estate capital gains tax.
Furthermore, with the introduction of
the Swiss Merger Law not only merg-
ers but also divisions can be carried
out without blocking periods. The sale
of participations following
arestructuring that involves a real
estate company, however, must be
more closely examined.

Pursuant to Art. 12 para. 4 (a) of the Tax
Harmonization Act (THA), tax-neutral re-
structuring measures under Art. 8 para. 3
and 4 as well as Art. 24 para. 3 and 3quater
THA are treated as deferral events for real
estate capital gains tax purposes. Accord-
ingly, tax-neutral restructuring measures
are not subject to real estate capital gains
tax (the transitional period for tax on trans-
fer of real estate expires on 1 July 2009).
Furthermore, the Merger Law abolished
blocking periods, i.e. temporary tax “aliena-
tion bans", in the case of divisions. With re-
gard to mergers, there were basically no
blocking periods even before the Swiss
Merger Law was enacted. However, the
Merger Law stipulates some blocking peri-
ods for tax purposes, e.g., for intra-group
asset transfers and spin-offs.

However, restructuring measures involving
real estate companies require special cau-
tion, because under the current practice of
property tax authorities might still require
restrictions with regard to a subsequent al-
ienation, as shown in the examples below.

Example 1 (Fig. 1):

Merger of a real estate company with an
operating company

A merger between a real estate company
and an operating company may qualify for
tax neutrality. Before the merger, the sale of
a majority shareholding in the real estate
company would have been treated as a
transfer subject to real estate capital gains
tax. Assuming that, due to the specific cir-
cumstances, the merged company qualifies
as an operating company (with ancillary
real estate activities), exiting the field of
real estate capital gains tax leads to a
deemed realization. A subsequent sale of
the participation is no longer treated as

a deemed transfer of real estate, since,
after the merger, the holding company now
just holds 100% in an operating company.
Accordingly, a sale of the investment in the
new operating company should not be sub-
ject to real estate capital gains tax, especial-
ly due to the fact that neither the taxation
nor a blocking period are stipulated in a law.
However, the property tax authorities will
be paying close attention to these kinds of
alienations (occurring within five years
after the merger); in particular they will in-
vestigate whether the merger and subse-

Fig. 1
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guent sale constitute a tax avoidance and
whether any restrictions may be applicable.
The property tax authorities have stated
that the possible consequences may be that
a blocking period may continue to be appli-
cable, or even that a five-year “special”
blocking period - not prescribed by law -
may be imposed.

Example 2 (Fig. 2):

Quasi-merger of a real estate company
and reduction in the holding ratios

A quasi-merger of a real estate company
and a simultaneous reduction in the holding
ratios at B is in principle eligible for tax neu-
trality. From a real estate tax perspective
the problem arisis that, in the target struc-
ture, B only has a 25% investment in the
real estate holding, which, however, in value
terms corresponds to its previous 100% in
the real estate company. As a result, any
subsequent sale of the participation will not
constitute a transfer of real estate as it will
only be a sale of a 25% stake and not of a
majority holding. Hence, provided no tax
avoidance is assumed, B should in principle
be able to sell its stake in the real estate
holding without being subject to real estate
capital gains tax. However, in such cases the
property tax authorities will also, as in Ex-
ample 1, carefully examine sales made with-
in five years of a merger and consider the
possibility of imposing restrictions, i.e., a
"blocking period".

Fig.2
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Example 3 (Fig. 3):

Transfer of a real estate company to a
foreign group company

The transfer of a real estate company to a
foreign group company can in principle also
qualify for tax neutrality. However, with re-
gard to real estate capital gains tax, trans-
fers and subsequent sales of participations
have to be carefully examined; the taxation
rights stipulated in the double taxation
agreement (DTA) are decisive. If the right
to tax is assigned to the country of resi-
dence (as, e.g., in the DTA with Luxem-
bourg), despite the restructuring being tax-
neutral from the perspective of the other
taxes, real estate capital gains tax would be
levied, due to the exit from the area subject

Fig. 3
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to Swiss real estate capital gains tax and,
thus, in the sense of a deemed realization
(as is the current practice of the property
tax authorities in Zurich, for example).
However, if the DTA follows the situs princi-
ple, the transfer would also not be subject
to real estate capital gains tax, because
Swiss real estate capital gains tax could still
be levied on a future sale.

Conclusion

Although the Merger Law allows tax-neutral
restructurings from the point of view of the
real estate capital gains tax and blocking pe-
riods on divisions have been abolished, the
possibility of “alienation bans" in the case of
real estate transactions must still be borne
in mind. With respect to real estate com-
panies it is possible that, even though a re-
structuring may be tax-neutral for the pur-
poses of real estate capital gains tax and
not subject to any blocking periods with re-
gard to the other taxes, property tax au-
thorities may still raise the issue of aliena-
tion bans. Furthermore, notwithstanding tax
neutrality for the purposes of the other tax-
es, international restructurings of holding
companies may incur real estate capital
gains taxes, depending on the rules stipulat-
ed in the relevant double taxation agree-
ment.
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