
December 2009

Tax News

Table of contents

 Editorial
3  Customs News

Barbara Henzen, Silja Pracht, Oliver Hulliger
4 News on the capital contribution principle

Gabriela Schwyter, Sarah Dubach
5  New challenges for tax professionals

René Röthlisberger, Rahel Keller
6   Extended net operating loss carryback 

period lets U.S. companies access much-
needed cash
Aaron Schaal

7   International transfer pricing
Ulrike Wolff

8   Overview of amendments to cantonal tax 
laws for selected cantons 
Lisa Airoldi, Thomas Weber, Caroline Koch,  

 Jochen Wehrli, Viktor Bucher, 
 Sita Mahwattage, Annette Menn, 
 Stefan Grob, Roger Krapf, Roman Scherrer,  
 Katia Stampfl i, Lukas Bürgi

Dear Readers,

What makes a good tax manager? In the past, the answer seemed to be quite 
clear: he had to be able to lower his client’s tax ratio while at the same time 
generating the highest possible cash tax savings. But today these skills are no 
longer suffi cient. The Organization for Economic Cooperation and Develop-
ment (OECD) has taken a critical look at the changing requirements profi le of 
the tax adviser and has shown that he must be equally familiar with risk and 
process management issues as well as the constantly changing reporting 
standards. Read our article “New challenges for tax managers” to fi nd out 
which fi ve key skills today’s tax experts need to possess in order to meet the 
demands placed upon them by companies, the public and the tax authorities.

The new capital contribution principle comes into effect on January 1, 2011. 
The full particulars are now to be set out in detail in an appropriate directive 
and in a new circular. In our article “News on the capital contribution principle,”
we examine various aspects of the new regulation and fi ll you in on future 
changes today, thus following up on our article “Transition to the capital con-
tributions principle” from the April edition of Tax News.
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The article “International transfer pricing” addresses a highly topical interna-
tional tax issue. On September 9, 2009, the OECD published its draft propos-
als for the amendment of Chapters I to III of its Transfer Pricing Guidelines. 
Moreover, some months earlier, on July 17, 2009, the German Federal Minis-
try of Finance (“BMF”) announced the publication of the fi rst offi cial draft of 
its “Administration Principles of Function Relocation.” Both documents entail a 
series of important changes or defi nitions that are particularly relevant for 
globally active companies. Thus, for example, the OECD draft proposes replac-
ing the previous transfer pricing methods with the “most reliable method.” 

The article “Customs News” deals with two topics that are also particularly rel-
evant for companies with international trade connections. Thus, according to a 
draft dated July 1, 2009, Swiss companies meeting certain requirements can 
be granted AEO status (Authorized Economic Operator), which will signifi -
cantly simplify trade relations between the EU and Switzerland. The bilateral 
free trade and economic partnership agreement between Switzerland and 
 Japan, according to which Swiss companies will be able to import Japanese 
goods on a duty-free basis, is also likely to be of considerable interest to com-
panies with international operations. In this article, you will fi nd out which 
 requirements a company must fulfi ll in order to qualify for AEO status and the 
particulars of the Swiss-Japanese trade agreement.

The authors of the respective articles will be happy to answer any further 
questions you may have concerning the individual subjects. We hope that the 
subjects we have selected for this edition meet the requirements profi le of 
modern tax managers: varied, differentiated and interdisciplinary. 

With this December edition of our Tax News we would not only like to wish you 
pleasant reading, but also a Merry Christmas and a Happy New Year!

Dominik Bürgy
Partner, Tax Leader Schweiz
dominik.buergy@ch.ey.com
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 applicable, carriage documentation en-
abling appropriate security-relevant cus-
toms checks to be carried out

The company must be verifi ably solvent• 

The company must have suitable security • 
standards in place.

In order to be granted AEO status, the com-
pany must complete a self-assessment 
questionnaire. The 20-page draft version 
(link at www.ezv.admin.ch/zollinfo_fi rmen/
verzollung/02955/index.html?lang=de) 
 includes questions on the following areas:

General data concerning the company• 

Business volume• 

Previous compliance with customs regu-• 
lations

Applicant’s accounting and logistics sys-• 
tems

Solvency• 

Security requirements• 

Obtaining AEO status is free of charge. 
However, the company may incur signifi cant 
internal costs (e.g. implementation of the 
security system and correct accounting sys-
tem, if not already set up, etc.).

The aim is for companies with AEO status to 
reduce the amount of data they must speci-
fy when making their preliminary customs 
declarations. Moreover, waiting times at 
customs should be cut and fewer checks 
carried out. However, it should be noted 
that this will probably apply only if all par-
ties involved in the supply chain (e.g. pro-
ducers, exporters, shippers, customs 
agents, warehouse keepers, carriers, im-
porters) have AEO status.

AEO status will not be obligatory. Further-
more, it does not have any infl uence over 
the other favored statuses such as autho-
rized recipient or sender. Companies with-
out AEO status should not be disadvan-
taged. Nevertheless, the advantages for 

Customs News
Barbara Henzen, Partner, Tax Services; barbara.henzen@ch.ey.com
Silja Pracht, Senior, Tax Services; silja.pracht@ch.ey.com
Oliver Hulliger, Assistant, Tax Services; oliver.hulliger@ch.ey.com

companies with AEO status can, however, 
gradually result in disadvantages for others 
(such as longer waiting times at borders).

Free trade and economic partnership 
agreement between Switzerland and 
 Japan
In February 2009, Switzerland and Japan 
signed a bilateral free trade and economic 
partnership agreement that came into force 
on September 1, 2009.

Japan is considered as one of the most im-
portant foreign markets for Swiss exporters 
and is one of Switzerland’s largest trading 
partners in the Asian economic region. The 
free trade and economic partnership agree-
ment is thus of major signifi cance. In Eu-
rope this agreement is unique in that Switz-
erland is the fi rst European country with 
which Japan has concluded such an agree-
ment.

The agreement is also special in that not 
only preferential terms of origin are laid 
down, but that several economically signifi -
cant sectors are additionally given due con-
sideration. Among other things, it includes 
regulations governing trade with goods and 
services, supplementary terms relevant to 
the OECD concerning the protection of any 
investments made, provisions on intellectu-
al property and e-commerce, simplifi cations 
in international passenger transport, coop-
eration between the competition authorities 
and a reduction in non-tariff trade barriers. 

The signing of this agreement marks the 
fi rst time that a free trade agreement con-
cluded by Switzerland establishes the basis 
for addressing specifi c economic matters. 

This agreement enables Swiss companies – 
as opposed to their counterparts based in 
the EU – to import goods originating in 
 Japan on a duty-free basis. According to 
the free trade agreement with the EU, such 
goods can then be imported into the EU 
free of duty insofar as the concerned goods 
undergo suffi cient processing in Switzerland 
and are thus considered original Swiss prod-
ucts. Particularly in the case of goods sub-
ject to high customs tariffs, this could open 
up opportunities for Swiss companies and 
Switzerland as a business location.

The introduction of AEO status and 
the Switzerland-Japan Free Trade 

Agreement represent major changes 
in Swiss customs legislation.

AEO status for companies in Switzerland
Due to the events of 9/11/2001, the EU has 
followed the United States in introducing 
regulations to secure trading chains for im-
port, export and transit purposes. The mea-
sures implemented by the EU include the 
 introduction of AEO (Authorized Economic 
Operator) status for companies that are par-
ticularly reliable and trustworthy, among 
others. In order to facilitate trade between 
the EU and Switzerland, the EU and Switzer-
land are currently negotiating a new agree-
ment on the easing of customs restrictions 
and customs security, the draft version of 
which has provisionally entered into force 
since July 1, 2009. The timing for the ap-
proval of the fi nal version has not yet been 
decided. The Federal Council has approved 
the dispatch on adopting and implementing 
the agreement between Switzerland and the 
EU on easing customs formalities and cus-
toms security for the attention of parlia-
ment. Based on the agreement, Switzerland 
is also introducing an AEO status that can 
probably be applied from the beginning of 
the second quarter 2010 after the comple-
tion of the pilot phase. 

The following requirements must be met for 
AEO status to be granted:

The company must be based in Switzer-• 
land and/or the Principality of Liechten-
stein

The company must be entered in the • 
Swiss Commercial Register and/or the 
Public Register of the Principality of 
Liechtenstein

The company must have previously com-• 
plied with customs regulations

The company must have a system for • 
managing company accounts and, if 
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News on the capital contribution principle
Gabriela Schwyter, Manager, Certifi ed Tax Expert, Corporate Tax; gabriela.schwyter@ch.ey.com
Sarah Dubach, Senior, MLaw, Corporate Tax; sarah.dubach@ch.ey.com

Regulatory framework and formal 
 requirements
The normative implementation of the capi-
tal contribution principle is to be initially laid 
down in the bylaw to the Swiss Withholding 
Tax Act and thereafter in a new circular on 
the capital contribution principle. Moreover, 
the aforementioned circular is supposed to 
discuss the impact of the capital contribu-
tion principle on all restructuring aspects, 
as Circular No. 5 regarding restructurings 
will only be amended at a later date. The 
new regulations will also set out the formal 
requirements that will apply to capital con-
tribution reserves in the future. Probably 
the most obvious new formal requirement 
concerns the future reporting of capital 
contribution reserves in a separate account 
in the balance sheet. In addition, it is expect-
ed that the contribution reserves will have 
to be reported to the Swiss Federal Tax Ad-
ministration on an annual basis. In contrast, 
the duty of declaration at the cantonal level 
only applies when distributions are made, 
as only then are direct taxes affected. With 
regard to formal requirements, it is impor-
tant to note at this point that the assign-
ment of reserves must already be account-
ed for at the annual shareholders’ meeting 
for the 2010 fi scal year.

Scope of application of capital contribu-
tions
As already announced in the spring Tax 
News article mentioned above, any share-
holders that have made open capital contri-
butions after January 1, 1997, will not be 
taxed for them upon repayment provided 
that the aforementioned formal require-
ments are fulfi lled. As such, neither current/
retained profi ts, nor hidden capital contribu-
tions, nor open capital contributions that 
have not been made directly by sharehold-
ers qualify as capital contributions. On the 
other hand, the difference between the 
price premium and the par value upon sale 
of treasury shares, which were already 
taxed during a partial liquidation process, 

can be assigned to the capital contribution 
reserves. Furthermore, contributions to the 
reserves from convertible and warrant 
bonds can be credited to the capital contri-
bution reserves at the time of conversion.

Planning options and limits
In the future, companies will reportedly have 
the option of, for instance, issuing bonus 
shares or free par value increases from the 
contribution reserves without them being 
subject to taxation. Planning options will 
particularly be opened in the area of re-
structuring. While profi ts can only be as-
signed to profi t reserves in the case of cer-
tain restructurings, in the case of other 
specifi c types of restructuring there will be 
a free choice as to which company are as-
signed profi t reserves or capital contribution 
reserves, a fact that could be of importance 
with regard to later sales of the company. 
Furthermore, the so-called share premium 
solution continues to be an option in case of 
a transposition (“Transponierung”), but 
only if the participation is allocated to the 
profi t reserves. The planning options are 
principally limited by the ban on reassigning 
the remaining reserves as capital contribu-
tion reserves. This also covers the open or 
hidden distribution of profi t reserves and 
their subsequent renewed contribution as 
share premium, as one could thus, for in-
stance, avoid adverse residual withholding 
tax consequences on the later sale of the 
participation abroad. 

Quo vadis?
In summary, it can be said that what the 
Swiss Federal Tax Administration has stated 
with regard to the new capital contribution 
principle leaves a rather fi scal mark. Howev-
er, it should be noted that the statements 
made so far are of a merely oral nature, and 
the planned circular and by-law must still be 
prepared in consultation with various inter-
est groups. Nonetheless, due consideration 
should be given to the initial statements 
made.

The capital contribution principle set 
to come into force on January 1, 

2011, is to be implemented via a by-
law and set out in detail in a new cir-

cular. The outlines of the implementa-
tion of the capital contribution 

principle are already becoming more 
clear thanks to verbal statements 

made by representatives of the Swiss 
Federal Tax Administration. The fol-

lowing, therefore, is based on the de-
tails set out in the “Transition to the 

capital contribution principle” article 
published in Tax News in April. At the 

same time, various details that are po-
tentially to be laid down in the bylaw 

or circular will be analyzed below.
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Tax professionals increasingly have 
to face new challenges and deal with 

issues such as risk management, 
process management or constantly 

changing reporting standards in order 
to meet the requirements expected 

from a modern tax function.

General remarks
The changing role and constantly expanding 
duties of tax professionals are attributable 
to a number of developments. The perfor-
mance of a tax department can no longer 
be primarily measured by the reduction in 
the company’s effective tax rate or by the 
cash tax savings; instead he or she must 
have additional skills to meet the demands 
expected from a good tax function. 

In 2008, the OECD published a study1 ex-
amining the today’s requirement profi le of a 
tax professional. The results of the study 
have been summarized in the following.

Core competencies of a modern tax 
 professional
The fi ndings of the OECD study can be 
roughly divided into fi ve main areas of com-
petency required from tax professionals in 
order to meet the needs of management, 
co-employees, the public and tax authori-
ties.

Business skills
Tax professionals need sound knowledge of 
the business activities of their respective 
company in order to be able to assess tax-
related matters in terms of modern ac-
counting standards. Previously purely math-
ematical data are being increasingly 
replaced by qualitative estimates that ac-
count for the specifi cs of the company con-
cerned.

Risk management
Tax professionals are increasingly adopting 
a risk-based approach to the planning and 
implementation of tax measures. This ap-
plies to both prioritization work as well as 
the content design of individual audits and 
processes. A good understanding of the 
company’s business activities is once again 
of fundamental importance for effective risk 
management, as relevant risk areas cannot 
be identifi ed otherwise. In this context, it is 
not simply a matter of detecting risks in a 
purely technical area, but more a matter of 
tax professionals having to give due consid-
eration to aspects such as fi nancial and 
business risks or the company’s reputation.

Transparency
The possibility of obtaining rulings, the in-
creasing complexity of companies and their 
international integration as well as media 
attention have all helped to create a new re-
lationship between the tax authorities and 
companies, which is characterized by mutu-
al transparency and cooperation and is in-
tended to guarantee a predictable, correct 
and effi cient taxation. Tax professionals are 
expected to support this cooperation and 
cultivate a good and open contact with the 
tax authorities.

Information management
Signifi cant changes in the work of tax pro-
fessionals have been entailed by the intro-
duction of modern accounting standards. 
Not only do they demand new content, in 
formal terms they have also raised the de-
mands on documentation quality and fre-
quency. This means that tax professionals 
must be in the position to make information 
available and manage it. In order to record 
relevant data in a uniform and prompt man-
ner, sound IT skills and a well-conceived in-
formation management system at all corpo-
rate levels are required.

New challenges for tax professionals
René Röthlisberger, Partner; rene.roethlisberger@ch.ey.com
Rahel Keller, Assistant; rahel.keller@ch.ey.com

1 Study into the Role of Tax Intermediaries, OECD, 2008, 
ISBN-978-92-64-04179-0

Since the regulations mentioned above de-
velop more dynamically than other legisla-
tion, a reliable information sourcing process 
is additionally required so that changes can 
be identifi ed at an early stage and internal 
processes adapted accordingly. 

Leadership
All of these changes mean that the work of 
the tax professional can no longer take 
place within the framework of an isolated 
department, but instead must be integrated 
into all areas of the company. This particu-
larly affects information management activ-
ities, but also monitoring systems within the 
context of risk management need an inte-
grated tax function. In order to be able to 
perform these tasks effectively, particularly 
against the background of a globalized 
world, tax professionals must possess 
strong leadership qualities. 

Final remarks
Today’s tax professionals are confronted 
with a variety of stakeholders. The compa-
ny’s management expects minimum tax ex-
penses without the company being exposed 
to greater risks in terms of fi nances or im-
age. The company’s employees, who are 
supposed to understand and implement the 
necessary information and risk manage-
ment systems at all levels, need a compe-
tent executive. The tax authorities ultimate-
ly expect a competent and transparent 
cooperation partner with high integrity.

These considerations should be taken into 
account both in the selection and in the 
training of tax professionals.
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Extended net operating loss carryback period lets U.S. companies access 
much-needed cash
Aaron Schaal, U.S. Tax Desk – Switzerland; aaron.schaal@ch.ey.com

Defi ning applicable net losses/loss from 
operations
The act defi nes an applicable net loss as a 
net operating loss that arises in a tax year 
either beginning or ending in 2008 or 
2009. Defi ning the loss this way gives U.S. 
companies the fl exibility to choose the tax 
year that most benefi ts them, taking into 
account such things as the implications of 
various tax attributes. 

Limitations and deadlines
For U.S. companies carrying an applicable 
NOL back fi ve years, the act limits the carry-
back amount to 50% of the company’s tax-
able income for that year. The limit is not 
permanent, however, so companies could 
carry the remaining NOL forward. No limit 
applies to applicable NOLs carried back four 
years or less. 

The deadline for making the election is the 
extended due date of a company’s U.S. fed-
eral income tax return for the last year be-
ginning in 2009 (15 September 2010 for 
calendar-year corporations). Once made, 
the election is irrevocable.

Recommended analysis 
1) Determine the taxable year for which to 
make the election (2008 or 2009) by 
modeling the benefi t of multiple scenarios, 
determining the available taxable income in 
each window period and determine the im-
pact on tax attributes for each year or win-
dow period and carryback period.

Do you carry back the 2008 NOL two • 
years and elect to carry back the 2009 
NOL three, four or fi ve years under the 
new provision? 

Do you carry back the 2009 NOL two • 
years and elect to carry back the 2008 
NOL three, four or fi ve years under the 
new provision?

U.S. companies, including U.S. subsidi-
aries of Swiss and other non-U.S. mul-

tinationals, in a loss position should 
consider taking advantage of the ex-

tended carryback period for net oper-
ating losses (“NOLs”), which was re-
cently enacted as part of the Worker, 
Homeownership, and Business Assis-

tance Act of 2009. Under the act, 
nearly all U.S. companies, regardless 
of size, may carry back certain 2008 

or 2009 net operating losses up to 
fi ve years resulting in a refund oppor-

tunity.

US Treasury Department Circular 230 
disclosure
The US federal income tax advice contained 
herein was not intended or written by Ernst 
& Young to be used, and cannot be used, by 
the recipients, or anyone to whom they dis-
close our advice, for the purpose of avoid-
ing penalties that may be imposed under 
the Internal Revenue Code or under state or 
local law.

Overview
On November 6, 2009, President Obama 
signed the Worker, Homeownership, and 
Business Assistance Act of 2009, provisions 
of which extended the NOL carryback peri-
od up to fi ve years for certain 2008 or 
2009 losses (general rule is 2 back, for-
ward 20). It also suspends the 90% limit on 
the utilization of Alternative Minimum Tax 
losses for the extended carryback period. 

2)Consider fi ling accounting method 
changes to enhance the benefi t such as:

Deferral of advance payments;• 

Acceleration of deductions for prepaid • 
assets (e.g., prepaid insurance);

Acceleration of self-insured medical ex-• 
penses, general or workers compensa-
tion; 

Changing to a more favorable deprecia-• 
tion method or recovery period;

Acceleration of repair and maintenance • 
expenses improperly capitalized;

Acceleration of deductions for real prop-• 
erty taxes;

Changes to inventory valuation methods.• 

3) Consider enhancing the loss by transac-
tions that could trigger losses.

Foreign exchange losses;• 
  i.  “Signifi cant modifi cation” of a for-

eign currency borrowing;

Worthless stock loss;• 
  i.  Consider liquidating insolvent subsid-

iaries including by conversion or enti-
ty classifi cation election. 

Trigger deductions by wholly and partial-• 
ly worthless debts;

Trigger deductions for property abandon-• 
ment;

Trigger losses by obsolete inventory.• 

4) Consider tax accounting considerations. 

Effect on valuation allowance;• 

US GAAP effects of a change in the tax law;• 

Effect on FIN 48.• 

5) Consultation is recommended to be sure 
the complex fi ling requirements are met 
(e.g., IRS Form 1139 – Corporation Applica-
tion for Tentative Refund, trigger of Report-
able Transactions, IRS Form 3115, etc.). 
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State and local impact 
While most states allow corporations to 
make adjustments for NOLs, a majority of 
states (30) do not allow corporate taxpay-
ers to carry NOLs back. Of the states that 
allow NOL carrybacks, only fi ve allow carry-
back to two or three years and, therefore, 
do not tie their statutes to federal law. Of 
the remaining states which impose a corpo-
rate income tax (Nevada, South Dakota, 
Washington and Wyoming do not impose 
corporate income taxes), several have stat-
ic  federal conformity statutes which do not 

automatically tie to the federal tax law, 
thereby, automatically allowing the new 
fi ve-year carryback. Of the small number of 
states that have rolling conformity with fed-
eral tax law, several have decoupled from 
new federal provisions due to the current 
economic climate. Therefore, it is likely that 
additional states will decouple from this new 
provision. In sum, because of the discon-
nects between the federal NOLs and the 
state NOLs, corporations should be careful 
to closely track and substantiate state NOLs 
so as to avoid losing state benefi ts. 

Implications
The economic downturn has made cash 
fl ow considerations critical to most busi-
nesses. By taking advantage of the extend-
ed carryback period, interested companies 
may be able to obtain cash through tax re-
funds from NOL carrybacks. 

International transfer pricing
Ulrike Wolff, Attorney/Tax Consultant (D), Senior Manager Transfer Pricing; ulrike.wolff@ch.ey.com

On September 9, 2009, the Organiza-
tion for Economic Cooperation and 

Development (“OECD”) published its 
draft proposals for the amendment 

of Chapters I to III of the OECD Trans-
fer Pricing Guidelines. Moreover, the 
German Federal Ministry of Finance 

(“BMF”) announced the publication 
of the fi rst offi cial draft of its “Admin-

istration Principles of Function Relo-
cation” on July 17, 2009.

OECD: Announcement of the draft pub-
lication of the revised transfer pricing 
guidelines
According to the OECD’s Transfer Pricing 
Guidelines of 1995, a strict hierarchy of 
transfer pricing methods is in place, in 
which the comparable uncontrolled price 
method (“CUP method”) is the preferred 
transfer pricing method, and traditional 
transaction-related methods such as the 
cost-plus method and resale price method 
are preferred to profi t-oriented methods. 
The most important change in the OECD 
draft is the proposed elimination of the pre-
vious hierarchy of transfer pricing methods, 
to be replaced by the introduction of the 
principle of the “method best suited to the 
circumstances of the individual case.” The 
application of the profi t split method and 

the transaction-related net margin method 
(“TNMM”) will consequently no longer be 
restricted to exceptional cases. However, in 
the event that a traditional transaction-re-
lated method and a profi t-oriented method 
are both equally suited for reliable applica-
tion, the traditional transaction-related 
method is to be chosen. The same applies 
with regard to the price comparison method,
which will continue to be preferred, provid-
ed that it and another method can be ap-
plied with equal reliability. 

In accordance with the OECD draft, the prof-
it split method is to be applied as a general 
rule, provided that both parties contribute 
unique or valuable intangible assets, or if 
the transaction is unique in terms of the 
highly integrated nature of its processes. To 
the extent possible, profi t distribution is to 
occur in the same way as independent third 
parties would divide the profi t in compara-
ble transactions, in accordance with the 
arm’s length principle. As a result, the prin-
ciple set out in the Transfer Pricing Guide-
lines of 1995, whereby the proportional 
 value of the functions executed in the com-
panies involved is used to determine profi t 
division, is to be discontinued. In compari-
son with this, the TNMM is to be applied if 
only one of the parties involved contributes 
unique intangible assets. On the other 
hand, in cases where neither of the two par-

ties contributes unique intangible assets, or 
both parties do so, but only the intangible 
assets of one of the two parties are to be 
considered unique, transfer pricing meth-
ods other than the TNMM are assumed to 
be more reliable.

Furthermore, the OECD draft emphasizes 
the importance of a comparability analysis 
for the application of the arm’s length princi-
ple, taking the reasonability limit for taxpay-
ers into account. Nonetheless, the identifi ca-
tion of reliable comparative data is regarded 
as the basis for determining transfer prices. 
Ten key, but not mandatory, steps are laid 
down for conducting a comparability analy-
sis, including the comprehensive analysis of 
the taxpayer’s circumstances, the determina-
tion of the years to be covered, a functional 
analysis, the auditing of existing internal 
comparative data, the determination of avail-
able information sources for external com-
parative data, the selection of the best-suit-
ed transfer pricing method, the identifi cation 
of potential comparative data, the determi-
nation and execution of potential adjustment 
calculations, the evaluation and application 
of data and the introduction of supportive 
procedures. In the draft, the basis of and re-
quirements for potential adjustment calcula-
tions for comparative data are described. 
Notably in terms of the comparability of sig-
nifi cantly infl uential differences, adjustments 
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should be made as far as possible, but too 
many adjustments are an indication of mere-
ly low comparability. Moreover, it is deter-
mined that internal comparative data are not 
necessarily more reliable than external data.

BMF: Publication of the draft letter 
“Administrative Principles of Function 
Relocation” dated July 17, 2009
The 72-page draft includes clarifi cation of 
the interpretation of § 1 Para. 3 of the For-
eign Tax Act (“AStG”), whose new version 
in 2008 regulated the function relocation in 
Germany by law for the fi rst time, as well as 
the explanatory function relocation direc-
tive of mid-2008 (“FVerlV”). Whereas § 1 
AStG and the FVerlV constitute binding law, 
the “Administrative Principles of Function 
Relocation” involves their interpretation by 
the fi nancial authorities without any legally 
binding effect for taxpayers. 

The draft includes in-depth discussion of the 
concept of a function and its relocation and 
technical details for the evaluation of the 
so-called transfer package that is the start-
ing point for the determination of appropri-
ate transfer pricing in the case of function 
relocation, which comprises a function and 
the opportunities, risks, assets and benefi ts 
associated with it. According to the draft 
“Administrative Principles of Function Relo-
cation,” the production of a single product 
is considered to be a function, whereas, the 
production of another product, regardless 
of any similar product characteristics, is to 
be regarded as another function. 

In cases where the accepting company ex-
clusively carries out routine activities for 
the transferring company and receives re-
muneration in the form of its costs plus a 
markup in return, it is assumed that the 
transfer package contains no intangible as-
sets or other benefi ts of any signifi cance 
and that no valuation of the transfer pack-
age is required. The same is also to apply if 
the transfer price is calculated via a cost-
based TNMM or the accepting company is 
remunerated via payment of commission 
due to its low risk profi le. However, compar-
ative clarifi cation is lacking for cases in 
which the distribution function is remuner-
ated in accordance with a revenue-based 
TNMM (or a modifi ed resale price method). 

Canton of Aargau
Retroactive abolition of the Dumont prac-
tice as an economic support measure
January 1, 2009, marked the early intro-
duction of the third stage of the tax legisla-
tion revision. The canton of Aargau is now 
turning its attention to other fi scal meas-
ures aimed at supporting the economy.

Up until now, refurbish costs incurred for a 
neglected property were not tax-deductible 
during the fi rst fi ve years after its acquisi-
tion. According to the new regulations, 
such costs are tax-deductible already from 
the time of acquisition of a neglected prop-
erty undergoing refurbishment. However, 
the prerequisite for this is that the respec-
tive work is carried out after December 31, 
2008.

This regulation is scheduled to be intro-
duced at the federal level at the beginning 
of 2010. In contrast, this regulation is 
 being retroactively put into effect in the 
canton of Aargau as of January 1, 2009. 

Easing of additional taxation and intro-
duction of voluntary self-disclosure 
without penalty in inheritance cases
The new federal act on the simplifi cation of 
additional taxation in inheritance cases and 
the introduction of voluntary self-disclosure 
with immunity from penalty as from March 
20, 2008 is to be introduced with effect as of 
January 1, 2010. The consequence of this is 
that in cases where undeclared income and 
assets of the deceased testator are disclosed, 
the heirs benefi t from lower additional taxa-
tion and lower late interest. Additional tax 
and late interest are thus only due for the last 
three tax years prior to the death of the tes-
tator, instead of for the last ten years.

In the event that the Aargau Cantonal Tax 
Act (ACTA) will not have been amended ac-
cordingly by January 1, 2010, the Federal 
Act on the Harmonisation of Direct Taxes 
(THA) is to be applied directly.

Overview of amendments to cantonal tax laws 
for selected cantons
Index of authors at the end of the article

After January 1, 2010 in the case of the 
fi rsttime voluntary self-disclosure of tax eva-
sion the penalty may be waived. For each fur-
ther case of voluntary self-disclosure the 
penalty is to be reduced to one-fi fth of the 
tax amount subject to evasion. Penalty-free 
voluntary self-disclosure has already been in-
troduced in the Canton of Aargau under sec-
tion 236 ACTA. The provision is now to be 
amended in order to bring it in line with the 
THA.

Implementation of Corporate 
Tax Reform II
The Great Council of the Canton of Aargau 
has approved those regulations set out in 
the second stage of the Corporate Tax Re-
form II (CTR II). The provisions concerned, 
however, will only come into force in 2011. 
One of the most important changes con-
cerns the extension of the participation ex-
emption for legal entities: When coming 
into effect, income from participations of 
10% or 1 million Swiss francs (fair market 
value) qualifi es for the participation exemp-
tion. The same is true with respect to capi-
tal gains from the sale of participations of 
10% insofar as the participation has been 
held for at least one year (Art. 28 para. 1, 
1bis and 1ter THA). 

Canton of Zurich
Abolition of lump-sum taxation
Up until now, Zurich Cantonal Tax Act 
(ZCTA) foresaw the option of lump-sum 
taxation. Foreign nationals without employ-
ment could be taxed on a lump-sum basis 
both in the tax period of their relocation to 
Switzerland, as well as in subsequent years. 
On February 8, 2009 the popular initiative 
“No more tax privileges for foreign million-
aires (abolition of lump-sum taxation)” 
was adopted and lump-sum taxation was 
abolished in the Canton of Zurich: Section 
13 para. 2 ZCTA is to be deleted effective 
January 1, 2010. Lump-sum taxation can 
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only be applied for in the case of cantonal 
and communal taxes for the tax period in 
which the relocation to Switzerland from 
abroad occurred. Direct federal tax is unaf-
fected by the abolition.

Abolition of the Dumont practice
The Dumont practice does not foresee the 
possibility for refurbish costs incurred for 
neglected properties to be deducted from 
income during the fi ve years subsequent to 
their purchase.

On October 3, 2008 the Swiss parliamenta-
ry councils approved the federal act on 
the tax-related treatment of refurbish costs 
incurred for real estate properties. This 
states that the cost of refurbishing newly 
acquired properties is deductible. 

The matter is to be discussed in the Can-
tonal Council by early December 2009 at 
the latest. In the event that approval by the 
Council is given, the amended section 30 
para. 2 ZCTA will come into force with ef-
fect as of January 1, 2010.

Revision of tax legislation on further 
 reduction of taxes for individuals
On March 30, 2009 the Cantonal Council of 
Zurich approved the tax legislation revision 
concerning further reduction from taxes for 
individuals. However, the revision cannot 
come into force on January 1, 2010, as 
planned. A Cantonal Council referendum 
was called for in opposition to the resolu-
tion passed by the Cantonal Council and 
two constructive referendum motions with 
counterproposals were also submitted. The 
popular vote is likely to be held in June 
2010.

Canton of Solothurn
Abolition of the Dumont method
On June 30, 2009, the Governing Council 
decided to abolish the Dumont method 
 effective January 1, 2010, by means of a 
directive amendment. As a result, new 
owners of property can, from the time of 
acquisition, deduct the cost of repairing 
property whose maintenance has been ne-
glected. In accordance with the tax legisla-
tion in place in the canton of Solothurn, it 
would have already been previously possi-

ble to deduct maintenance costs incurred 
for neglected properties. However, decades 
of court and administrative practice re-
stricted the use of this deduction option.

Canton of Berne
Abolition of the Dumont method
Dumont method discontinued retroactively 
as of January 1, 2009.

Penalty-free voluntary self-disclosure
The possibility of penalty-free voluntary 
self-disclosure of tax evasion is new as of 
January 1, 2010. No fi nes will be imposed; 
only standard subsequent taxation and in-
terest on arrears will be retroactively 
charged for a maximum period of 10 years. 
Penalty-free voluntary self-disclosure is only 
possible once per lifetime, and applies to 
both natural persons and legal entities.

Simplifi ed subsequent taxation for inher-
itances 
The main change here is the fact that the 
subsequent taxation of inheritances can 
only be demanded from the heirs for the 
three prior tax periods in the case of tax 
evasion on the part of the testator. 

Partial revision of the Bernese tax legis-
lation effective as of 2011
The partial revision of the Bernese tax legis-
lation is to enter into force on January 1, 
2011. The partial revision focuses on the 
implementation of mandatory  federal law 
(enhanced deduction of shareholdings, 
privileged taxation of liquidation profi ts), as 
well as the legally prescribed adjustment of 
the so-called fi scal drag  process. 

Canton of Lucerne
On September 27, 2009, the revision of 
the canton of Lucerne’s tax legislation was 
approved by those eligible to vote and will 
come into force on January 1, 2011. Apart 
from harmonizing cantonal tax legislation 
with the federal tax requirements set out in 
the Federal Law on the Harmonization of 
Direct Cantonal and Communal Taxes and 
Corporate Tax Reform II, the aim of this leg-
islative amendment is to continue the on-
going process of tax relief that is intended 

to strengthen the competitiveness of the 
canton of Lucerne.  

The most signifi cant change in this context 
is the sharp reduction in the tax rate on 
profi ts for legal entities. A cut in the profi t 
tax rate from 4% to 3% effective January 1, 
2010, had already been approved through 
partial revision of tax legislation in 2008. A 
further halving of the profi t tax rate is 
scheduled to apply after 2012. As a result, 
the profi t tax burden at the cantonal and 
municipal level will reach between 4.3% and 
6.5%, depending on the municipality con-
cerned. With this reduction, the canton of 
Lucerne is striving for the number one po-
sition among all cantons in terms of the 
profi t tax burden.

In the case of natural persons, the middle 
income classes will enjoy further tax relief. 
Furthermore, as far as tax competition is 
concerned, tax progressions will increasing-
ly level out for higher incomes. 

In the context of property taxation, chang-
es will also occur in this area in the canton 
of Lucerne. In the case of immovable prop-
erty transfer tax, in the future this tax will 
be levied on the agreed purchase price for 
legal transactions between independent 
third parties. In addition, profi ts generated 
on the sale of property by real estate 
agents based outside the given canton will 
no longer be subject to the property gains 
tax after 2011, but will be subject instead 
to standard income and profi t tax.

Canton of Zug
The canton of Zug has decided to go ahead 
and implement the reduction in income tax 
for the middle class starting in 2010, which 
was originally planned to come into effect 
in 2011. Those set to benefi t from the cut 
in the income tax rate of up to 28% in par-
ticular are families with a taxable income of 
between CHF 40,000 and CHF 160,000, as 
well as singles with a taxable income of be-
tween CHF 20,000 and CHF 80,000. 

The 2009 revision to tax legislation saw the 
tax rate applicable to profi ts earned by 
 legal entities cut from 7% to 6.75% for the 
net profi t amount exceeding CHF 100,000 
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for the tax years 2009 and 2010. A further 
reduction to 6.5% is set to be introduced in 
the 2011 fi scal year.

Canton of Schwyz
By way of the 2010 partial revision of tax 
legislation, the federal legal amendments 
set out in Corporate Tax Reform II and the 
Federal Law on the Harmonization of Direct 
Cantonal and Communal Taxes are being 
implemented at the cantonal level. More-
over, the income tax rates for natural per-
sons are being reduced slightly and the de-
ductions for children and social security 
increased. In addition, the withholding tax 
rates for artists, athletes and speakers are 
being cut to 7–13%. 

The most important measure being introduced 
in the area of corporate taxation is the reduc-
tion in the profi t tax rate for legal entities. The 
two-phase rate (2% on the fi rst CHF 20,000 
and 4% on the net profi t exceeding CHF 
20,000) previously in place is to be replaced 
by a uniform rate of 2.25%. The aim of this cut 
is to further strengthen the attractiveness of 
the canton of Schwyz as a business location.

Canton of Obwalden
The canton of Obwalden is not planning to 
make any changes for the 2010 tax year.

Canton of Nidwalden
No changes are planned in the canton of 
Nidwalden for 2010. 

For the 2011 tax year, however, a partial 
revision of tax legislation is planned, which 
is currently in the consultation stage. 

Canton of Uri
No changes are planned for 2010. 

However, effective January 1, 2011, a full 
revision of tax legislation, including the 
Property Gains Tax Act and Inheritance Tax 
Act, is planned for the canton of Uri. Corre-
sponding consulting measures are likely to 
take place at the end of 2009. 

Basel-Stadt/Basel-Landschaft
Brief comments on the amendments to 
cantonal tax legislation in the area of cor-
porate taxation in both Basel-Stadt and 
Basel-Landschaft for the 2009 tax period
For the purpose of improving their inter-
cantonal competitiveness, the cantons of 
Basel-Stadt and Basel-Landschaft (city and 
region) had already harmonized their tax 
legislation, with effect as of the 2008 tax 
period. As far as legal entities were con-
cerned, the changes mainly involved a re-
duction in tax rates. In addition, it has been 
possible in both cantons to offset operating 
losses, which cannot be offset against oper-
ating profi ts, against the value increase in-
come earned from property sales subject to 
property income tax since the 2008 tax pe-
riod. 

As far as legal entities are concerned, very 
few changes are set to come into force in 
the cantons of Basel-Stadt and Basel-Land-
schaft with effect from the 2009 tax period.

As part of Corporate Tax Reform II, the fol-
lowing tax relief measures that must be 
adopted by the cantons are only set to 
come into effect after the 2011 tax period, 
which also applies at the federal level.

Legal entities
Extension of shareholding deductions• 

Extension of replacement procurement• 

Natural persons
Introduction of the capital contribution • 
principle

Tax deferral on the transfer of property • 
from business assets to private assets

Tax deferral on hidden reserves in the • 
case of estate settlement

Tax relief for liquidation profi ts• 

More advantageous valuation of securi-• 
ties as business assets

Basel-Stadt
With regard to the easing of the burden of 
double taxation, a motion to introduce the 
partial taxation of dividends was also ac-
cepted in the canton of Basel-Stadt by the 
Great Council on November 11, 2009 (sub-
ject to the holding of a referendum). As 
such, those dividends, liquidation profi ts 
and cash-equivalent benefi ts arising from 
shareholdings held by natural persons, 
which respectively account for at least 10% 
of the share capital or capital stock of the 
given company or cooperative, will only be 
taxable at a level of 50% after January 1, 
2011. The canton of Basel-Stadt is thus fol-
lowing the lead of the canton of Basel-Land-
schaft, in which the easing of the burden of 
double taxation had already been intro-
duced from the 2008 tax period. 

The tax legislation in place in the canton of 
Basel-Stadt is to be amended in the area of 
corporate taxation from the 2009 tax peri-
od as follows:

Reduction in the maximum profi t tax rate
The maximum profi t tax rate of 24.5% was 
cut to 23% as of January 1, 2008, and is to 
be reduced further to 22%, with effect from 
the 2009 tax period. From the 2011 tax pe-
riod on, the plan is to reduce it even further 
to 21.5%. Furthermore, additional partial 
reductions in the tax rate by 0.5% in each 
case are planned. 

Basel-Landschaft
The tax legislation in place in the canton of 
Basel-Landschaft is to be amended in the 
area of corporate taxation from the 2009 
tax period as follows:

Reduction in the tax on capital at the 
municipal level
The tax on capital at the cantonal level was 
cut to 1‰ of taxable capital from the 2008 
tax period. However, it should be noted in 
this regard that an adjustment for infl ation 
is no longer simultaneously granted when 
capital taxes are calculated. Prior to this, 
the respective taxable capital was reduced 
by the change in the value of money occur-
ring since January 1, 1987.
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The municipalities in the canton of Basel-
Landschaft do not raise taxes in proportion 
to the standard state rate but by setting 
their own tax rate. Capital tax rates at the 
municipal level, which previously varied be-
tween 1.75–3.5‰ depending on the mu-
nicipality concerned, have been subject to a 
maximum rate of 2.75‰ since the 2009 
tax period.

Offsetting tax on profi t against tax on 
capital
As far as corporations are concerned, they 
are to be given the option of offsetting 
tax on profi t against tax on capital at the 
cantonal and municipal level as part of 
Corporate Tax Reform II. The tax on capital 
can thus be reduced by the amount of tax 
on profi t. 

In the canton of Basel-Landschaft, tax on 
profi t can be offset against tax on capital 
from January 1, 2010 on. There are cur-
rently no plans for the introduction of such 
a regulation in the canton of Basel-Stadt.

Canton of Grisons
On June 18, 2009, the parliament of the 
Canton of Grisons approved the partial revi-
sion of its tax legislation. As the deadline 
for calling a referendum expired on Septem-
ber 23, 2009, the new regulations will en-
ter into force, as planned, on January 1, 
2010. An exception to this are the regula-
tions for harmonization with Corporate Tax 
Reform II, which are only due to come into 
force on January 1, 2011. The partial revi-
sion involves a change to a proportional tax 
on profi t of 5.5% for legal entities. Moreo-
ver, the maximum rate of net wealth tax is 
to be cut to 1.75‰, while net wealth tax al-
lowances are to be increased. In addition, 
both the adjustment for fi scal drag based 
on a change in the national consumer price 
index of 3%, instead of the 10% change cur-
rently applied by law, and the abolishment 
of the Dumont method are planned.

Canton of Appenzell Ausser-
rhoden
The partial revision of tax legislation that is 
to enter into force on January 1, 2010, is 
intended to contribute to easing the tax 
 burden on lower and middle incomes as well 
as that on net wealth. To this end, the 
net wealth tax rate on assets in excess of 
CHF 250,000 is to be cut from 0.6‰ to 
0.55‰, while net wealth tax allowances 
are to be increased. Furthermore, income 
tax rates are to be adjusted. Through the 
partial revision, the Dumont method is 
scheduled to be retroactively abolished with 
effect from the 2009 tax period.

Canton of Thurgau
The fl at tax proposal was rejected in the 
r eferendum on September 27, 2009. The 
canton now aims to cut the tax multiplier 
by 10 percentage points with effect from 
 January 1, 2010, and is also planning an 
amendment to tax legislation that will not 
come into force before January 1, 2011, at 
the earliest.

Canton of St. Gallen

The introduction of Amendment VI to its tax 
legislation sees various changes coming into 
force in the canton of St. Gallen on January 
1, 2010. The most important ones include 
the reduction in the income tax rate, the 
abolishment of the Dumont method, the sim-
plifi ed subsequent taxation of inheri tances 
and the introduction of penalty-free, volun-
tary self-disclosure as well as the adjustment 
of fi scal drag in the case of a change in the 
national consumer price index of 3% instead 
of the previously applicable 8%.

As of January 1, 2011, the following provi-
sions in Amendment III are also set to come 
into force:

The valuation of business asset securities • 
at their income tax values

Grounds for deferral such as tax deferrals • 
on the transfer of property from business 
to private assets and on hidden reserves 
in estate settlement cases

Capital contribution principle• 

Tax relief for replacement purchases in • 
connection with corporate restructuring

Tax relief on liquidation profi ts• 

Enhancement of the deductibility of • 
shareholdings through the reduction in 
the qualifying shareholding ratio from 
20% to 10%.

Tessin
In its December 2008 session, the Great 
Council approved a partial revision of tax 
legislation in order to bring cantonal law in 
line with federal law. On the basis of the 
second stage of Corporate Tax Reform 
(CTR II), the following main amendments 
were approved:

Regulation to come into force on January 1, 
2010:

The economic double taxation of divi-• 
dends from qualifi ed participations is to 
be relieved via application of so-called 
partial income taxation. Participations 
held in private assets will therefore only 
be subject to taxation to an extent of 60% 
and participations held in business assets 
to an extent of 50% in the future. Under 
certain circumstances, profi ts earned on 
the sale of qualifi ed participations held in 
business assets will only be taxed to an 
extent of 50% as well.

Regulations to come into force on January 
1, 2011:

Extension of the participation exemption • 
to include participations of at least 10% 
in a company’s share capital or capital 
stock or with a fair value of at least 1 mil-
lion Swiss francs;

Deferral of the taxation of hidden re-• 
serves in the case of the transfer of a 
business due to estate settlements, 
provided that the business will continue 
to operate;

Tax relief on liquidation profi ts when giv-• 
ing up self-employment due to invalidity 
or the person having reached the age of 
55;
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Simplifi ed transfer of hidden reserves to • 
replacement purchase.

In addition, the Governing Council has de-
cided to abolish the Dumont practice, as of 
January 1, 2010. As a result, investments 
in the maintenance of neglected properties 
will in the future already be tax-deductible 
from the time of acquisition. 

Furthermore, the directive governing the 
deduction of expenses incurred in the main-
tenance of properties is to be adapted. In 
accordance with this, taxpayers are now be-
ing given the option to choose whether to 
claim effective maintenance expenses or a 
lump-sum amount (a so-called alternative 
fl at-rate allowance) in each tax period. The 
previously applicable 10-year waiting period 
has thus been eliminated. This amendment 
comes into force on January 1, 2010.

Similar to the Swiss federal law on direct 
federal taxation, additional taxation in the 
case of inheritance will be simplifi ed in the 
cantonal tax legislation and voluntary decla-
ration with immunity from prosecution will 
be introduced for all persons liable to taxa-
tion from January 1, 2010.


